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This article examines the 2025 deployment of the International Emergency
Economic Powers Act (IEEPA) as an instrument of United States (US) tariff
policy and the wider legal, institutional, and geopolitical consequences of that turn.
Building on doctrinal analysis, legislative history, case law, and contemporaneous
policy events, the study reconstructs how IEEPRA, which was bistorically a sanctions
and excport-control statute, was repurposed to impose conntry-specific import duties
on China, Canada, Mexico, Brazil, India and others. This article sitnates this
novel practice alongside existing execntive tariff anthorities of the US (Sections
201, and 301 of Trade Act and Section 232 of Trade Expansion Act) to show
how statutory design, procedural gaps, and the National Emergencies Act’s
(NEA) termination dynamics created opportunities for rapid executive action of
the US President. 1t traces the ensuing institutional rupture, congressional bills to
curtail presidential tariff power, parallel litigation against IEEPA sanctions that
imposed tariffs across the federal conrts and the US Court of International Trade,
and fractures in_judicial reasoning over jurisdiction, the major-questions doctrine,
and non-delegation. This article then assesses the diplomatic and commercial fallont,
negotiated framework agreements, World Trade Organization (WTO) dispute,
and asymmetric impacts on frade partners, with a focused case study on India’s
exposure and policy responses. This article argues that the IEEPA-tariff episode
exemplifies a broader shift from rule-based multilateralism to transactional, power-
based trade diplomacy.
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I. INTRODUCTION

The global trading system is entering a new era of fragmentation, characterised by
escalating protectionism, geopolitical tensions, unilateral tariff measures,
weaponisation of supply chains, technological decoupling and the erosion of
multilateral disciplines. Amidst geopolitical tensions, supply-chain vulnerabilities,
and the resurgence of economic nationalism, states are increasingly employing
emergency laws, national security justifications, and exceptional legal authorities to
shape trade policy. The United States (US), long the principal architect of the liberal
trading order, is now at the forefront of this transformation.

Central to this shift is the changing role of the International Emergency Economic
Powers Act IEEPA), enacted in 1977 to govern presidential authority over foreign
economic transactions during declared national emergencies. For nearly five decades,
IEEPA served primarily as the statutory foundation for US economic sanctions.
Successive administrations used it to freeze assets, restrict financial flows, regulate
cross-border transactions, and respond to ‘unusual and extraordinary threats’
originating abroad. Yet despite its sweeping authority, IEEPA had never been used
to impose tariffs. Until 2025, no President had invoked IEEPA to impose tariffs, a
quintessential congressional power under Article I.!

President Trump relied on IEEPA to impose tariffs on China, Canada, Mexico,
Brazil, India, and a wide range of global partners starting from February 1, 2025.
President National emergencies related to fentanyl trafficking, migration pressures,
and persistent trade deficits were cited as the reasons for imposing these tariffs.
These triggered a complex legal and institutional conflict spanning all three branches
of government. What followed was an institutional rupture, with the US Congress
introducing legislation to explicitly bar the use of IEEPA for tariff increases.
Importers, state governments, and affected industries filed challenges across
multiple federal courts, and the judiciary splintered over jurisdiction, statutory
interpretation, and the applicability of the major questions doctrine to emergency
€conomic powers.

1 See discussion infra sub-part 11LE.
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This paper critically examines the legal, institutional, and geopolitical implications
of the 2025 tariff actions. It argues that the episode exemplifies how emergency
powers, statutory indeterminacy, and geopolitical pressures can converge to generate
new forms of economic governance. Ultimately, the resolution of this dispute,
whether through judicial doctrine, congressional intervention, or WTO adjudication,
will not only determine the future trajectory of US trade policy but also the viability
of multilateralism itself in an era defined by fragmentation, protectionism, and
contested economic sovereignty.

II. LEGISLATIVE FRAMEWORK ENABLING TRUMP’S TRADE ACTIVISM

Since the core argument of this paper is that unilateral tariff measures by President
Trump based on emergency authorities is a sharp aberration from the past practice,
that is, the past Presidents have used the emergency powers to impose sanctions
against foreign adversaries and not to unilaterally redesign tariff schedules, it
becomes pertinent to understand the legislative framework that undermines
presidential authority. This Section also explains how President Trump stretched
these domestic emergency laws beyond its intended national-security purpose. He
made these emergency laws a tool of protectionism rather than invoking them for
genuine security threat.

There is a complex arrangement of domestic authorities under which the US
Congress has delegated some powers to the US President.? These include Section
232 of the Trade Expansion Act, Section 301 and Section 201 of the Trade Act, and
the IEEPA. Therefore, it becomes pertinent to examine these core statutes that vest
investigatory and remedial power in the executive and explore how those statutes
operate in practice, who may trigger investigations, procedural safeguards, timelines,
and transparency rules, and the ways the statutes interact to enable rapid and wide-
ranging tariff and non-tariff measures. The aim is to show that the current uptick in
unilateral trade measures reflects not only policy choice but also a pre-existing legal
framework that makes such measures administrable at short notice.

A Section 232 of the Trade Expansion Act, 1962

Section 232 of the Trade Expansion Act, 19623 empowers the US President to
impose restrictions on imported goods or to enter into negotiations with trading
partners if an investigation reveals that the imported goods will threaten to impair
US national security. There was one amendment made in 1980 to include a

2 US. Const. art. I, § 8; see Kyla H. Kitamura, Section 232 of the Trade Expansion Act of 1962,
IF13006 CONG. RESEARCH SERV. (July 16, 2025), https://www.congtress.gov/cts-
product/IF13006.

3 Trade Expansion Act of 1962 § 232, 19 US.C. §1862 (2018).
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disapproval mechanism to override the President’s decision with regard to petroleum
products. In 2019, a bill was introduced to expand this to other products as well, but
nothing further materialised.

Who can initiate the process?: The head of any department or agency, or any interested
party, can request the Secretary of Commerce to investigate the effects of a specific
import on the national security of the country. In fact, the Commerce Secretary can
also self-initiate this investigation.

Investigation: The investigation will be carried out by the US Department of
Commerce’s Bureau of Industry and Security (BIS), and the investigation must be
completed within 270 days from the date of initiating the investigation. The
Secretary of Commerce is also required to consult the Secretary of Defence and
other relevant officials, and also seck public input. The legislation does not define
‘national security’ but certain defence-related considerations and certain economy-
related considerations are mentioned.

Transparency: With respect to transparency, the portion of the report that is not
classified needs to be published in the Federal Register. Later, Regulation under 15
Code of Federal Regulation (CFR) § 705 required only an executive summary to be
published in the Federal Register, but the full copy of unclassified information would
only be available for public inspection and copying. However, there was no deadline
imposed for such publication. Then on December 20, 2019, the US Congress
enacted Consolidated Appropriations Act, 2020, which compelled the publication
of the Report under Section 232 investigation within 30 days.* Even with this
mandate, it was only in the Biden administration that the Report was published in
2021.

4 Consolidated Appropriations Act, 2020, Pub. L. No. 116-94, § 112, 133 Stat. 2534, 2590
(Dec. 20, 2019). Sec 112 of Consolidated Appropriations Act, 2020 states that:
Not later than thirty days after the date of the enactment of this Act, using
amounts appropriated or otherwise made available in this title for the Bureau
of Industry and Security for operations and administration, the Secretary of
Commerce shall-

(1) Publish in the Federal Register the report on the findings of the
investigation into the effect on national security of imports of
automobiles and automotive parts that the Secretary initiated on May
23, 2018, under section 232(b) of the Trade Expansion Act of 1962
(19 US.C. 1862(b)), as required under paragraph (3)(B) of that
section; and

(2) Submit to Congress any portion of the report that contains classified
information, which may be viewed only by Members of Congress
and their staff with appropriate security clearances.
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Presidential Action: 1f the investigation reveals that there is a threat to US national
security, the White House should decide on the actions within 90 days, and the action
should be implemented within 15 days. The President also has 30 days to submit a
written statement to the Congtess on his/her decision.

FPast Investigations under Section 232: Until the WTO’s Agreement on Safeguards came
into force, it can be seen that BIS had conducted 24 investigations, and in only eight
cases, there was a positive finding on threat to national security and seven of the
cases related to petroleum and only one case involved machine tools. In the WTO
era, there were only two such investigations — one related to petroleum in 1999 and
the other one related to iron ore and semi-finished steel in 2001. In the first case,
even when the threat was found, the President did not take any action and in the
second case, there was no threat found.

But during the first Trump Administration, seven investigations were carried out
with respect to aluminium, steel, automobile and automobile parts, uranium,
titanium sponge, transformers and transformer components, vanadium and in six
investigations (except for vanadium). A threat to national security was found.

Table 1. List of Completed Reports of US BIS Investigations under Section
232 during Trump’s First Administration

S. List of completed reports of US BIS Investigations under Section
No. 232 during Trump’s first administration

1. The Effect of Imports of Vanadium on the National Security — Feb., 2021.

2. The Effect of Imports of Laminations for Stacked Cores for
Incorporation into Transformers, Stacked Cores for Incorporation into
Transformers, Wound Cores for Incorporation into Transformers,
Electrical Transformers, and Transformer Regulators on the National
Security — Oct., 2020.

3. The Effect of Imports of Titanium Sponge on the National Security —
Now., 2019.

4. The Effect of Imports of Uranium on the National Security — Apr., 2019.

5. The Effect of Imports of Automobiles and Automobile Parts on the
National Security — Feb., 2019/ The Effect of Imports of Automobiles
and Automobile Parts on the National Security Appendices B through H
— Feb., 2019 (ITA).
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The Effect of Imports of Steel on the National Security — Jan., 2018.

The Effect of Imports of Aluminium on the National Security — Jan.,

2018.

Source: Congressional Research Service (CRS), US Congress.

At present (as on October 31, 2025), there are 12 active investigations.

Table 2. List of Products under Active Section 232 Investigations (as on

October 31, 2025)
S.  List of Products under Section 232 Date of
. Docket ID .
No Investigations Initiation
Copper BIS-2025-0010 Mar. 10, 2025
2. Timber and Lumber BIS-2025-0011  Mar. 10, 2025
3. Semiconductors and Semiconductor BIS-2025-0021 Apr. 1, 2025
Manufacturing Equipment
4. Pharmaceuticals and Pharmaceutical BIS-2025-0022 Apr. 1, 2025
Ingredients
5. Trucks BIS-2025-0024  Apr. 22, 2025
6. Processed  Critical ~Minerals and BIS-2025-0025 Apr. 22, 2025
Derivative Products
7.  Commercial Aircraft and Jet Engines BIS-2025-0027 May 1, 2025
8.  Polysilicon and its Derivatives BIS-2025-0028  July 1, 2025
9. Unmanned Aircraft Systems (UAS) and BIS-2025-0059  July 1, 2025
Their Parts and Components
10.  Wind Turbines BIS-2025-0191  Aug. 13, 2025
11.  Robotics and Industrial Machinery BIS-2025-0257  Sept. 2, 2025
12.  Personal Protective Equipment, Medical BIS-2025-0258  Sept. 2, 2025
Consumables, and Medical Equipment
Source: CRS, US Congress.
B. Section 301 of the Trade Act, 1974
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Sections 301 to 310 of the Trade Act are titled as “Relief from Unfair Trade
Practices”. Particularly, under Section 301, the US Congress grants a range of
responsibilities to the Office of the United States Trade Representative (USTR). The
USTR can conduct investigations and impose actions to enforce the rights conferred
on the US under trade agreements and also to respond to certain foreign trade
practices. The investigation will reveal if an act, policy, or practice of a foreign
government violates the provisions of a trade agreement or denies benefits to the
US under the trade agreement. The investigation also examines whether there is an
unjustifiable burden on US commerce.

Who can initiate an investigation?: Any interested person can write to USTR to initiate
an investigation under Section 301. USTR can also s#o moto initiate the investigation.
Within 45 days from the receipt of the request, USTR should determine whether to
initiate an investigation. The Act does not provide guiding criteria for USTR to make
such a determination.

Investigation: The investigation is conducted by the Section 301 Committee.> The
Committee reviews petitions, conducts hearings, and provides recommendations to
the Trade Policy Staff Committee (TPSC). TPSC, in turn, submits its
recommendations to USTR. The USTR requests consultations with the foreign
government at the time of starting the investigation.

Action: After the conclusion of the investigation, USTR decides on the action to be
taken. Section 301 provides for mandatory and discretionary actions. If the
conclusion is that there is a violation of a trade agreement, then the action is
mandatory. If the investigation is with respect to a violation of provisions of a trade
agreement, the timeline within which the USTR should make its final determination
is 30 days, but if the investigation does not involve trade agreements, then the USTR
must make its final determination within 12 months from the date the investigation
begins.

Permitted Actions: Section 301 authorises the USTR to impose tariffs or other import
restrictions; withdraw or suspend trade agreement concessions; or enter into a
binding agreement with the foreign government. This Act also requires monitoring,
modifying, and terminating actions taken under Section 301. But automatically after
four years, actions taken under Section 301 are terminated until USTR receives a
request for continuation and conducts a review of the case.

Tariff Exclusion: Since the additional duties affect consumers in the US, USTR
established a process whereby importers can apply for temporary exclusion from the

515 C.ER. § 2002.3 (2025) (establishing this Committee as a subordinate staff-level body
within the Trade Policy Staff Committee).
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tariffs for a particular product. Accordingly, in August 2025, USTR provided
exclusions for 178 products until November 29, 2025.6

FPast investigations: Betore Trump’s first administration, Section 301 investigation was
invoked only once with respect to beef from the European Union (EU) on March
25, 1999. Primarily, Section 301 investigations were used for building cases at the
WTO.

Table 3. List of Section 301 Investigations under Trump’s First
Administration

S. List of Section 301 Investigations under Date of Initiation of
No Trump’s First Administration Investigation

1. China’s Forced Technology Transfer Policies Aug; 24, 2017
and Practices

2. BU Large Civil Aircraft Dispute Apr. 12,2019

3. Digital Services Taxes in 11 jurisdictions July 16, 2019 and June 5,
2020

4. Vietnam Timber Oct. 2, 2020

5. Vietnam Currency Oct. 2, 2020

Source: Congressional Research Service (CRS), US Congress

As can be seen from the above table, during the first Trump Administration, tariffs
were imposed on EU imports in 2020,7 based on the decision in the WTO dispute,
European Communities and Certain Member States — Measures Affecting Trade in Large Civil
Alireraft® These tariffs were suspended in 2021. Similarly, there was an investigation
into China’s practices related to forced technology transfer, intellectual property

¢ Notice of Product Exclusion Extensions: China’s Acts, Policies, and Practices Related to
Technology Transfer, Intellectual Property, and Innovation, 90 FED. REG. 42,500 (Sept. 2,
2025) (to be codified at 15 C.ER. pt. 301).

"Section 301—Large Civil Aircraft, OFFICE OF THE US. TRADE REPRESENTATIVE,
https:/ /ustt.gov/issue-areas/enforcement/section-301-investigations/section-301-large-
civil-aircraft.

8 Appellate Body Report, Enrgpean Communities and Certain Member States—>Measures Affecting
Trade in Large Civil Aircraft, WTO Doc. WT/DS316/AB/R (adopted June 1, 2011)
[hereinafter Large Civil Aircraft Appellate Body Report].
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rights, and innovation in 2017.% Accordingly, in 2018, USTR imposed tariffs ranging
from 7.5% to 25% on imports worth $370 billion from China. As there is an
automatic termination after four years, these tariffs were reviewed again during the
Biden Administration, and the USTR concluded that even when China had taken
some steps in eliminating some of its practices, there were many concerns that
persisted, like aggressive cyber-theft activity.! Thus, USTR maintained these tariffs
and in fact increased tariffs on certain products like electric vehicles.

USTR also launched an investigation into Digital Service Tax first against France (on
July 16, 2019)'! and later against Austria, Brazil, the Czech Republic, the European
Union, India, Indonesia, Italy, Spain, Turkey and the United Kingdom (UK) on June
5, 2020.12 Around 25% duties were levied in June 2021 with respect to imports of
about $3.4 billion from these countries, but they were terminated in November 2021
with respect to Austria, France, Italy, Spain, the UK, Turkey and India.!? The tariffs
were terminated because of ongoing multilateral negotiations under the
Organisation for Economic Development/G20 framework. It should be noted that
the US withdrew from the Global Tax Deal on January 20, 2025.14 But President
Trump had signed a Presidential Memorandum on February 21, 2025 directing a
review and possible renewal of investigations into Digital Services Taxes from
France, UK, Italy, Spain, Austria, Turkey, and Canada.’> It should be noted that India
is not on this list.

9 OFFICE OF THE U.S. TRADE REPRESENTATIVE, Findings of the Investigation into China’s Acts,
Policies, and Practises related to Technology Transfer, Intellectual Property, and Innovation under Section
301 of the Trade At of 1974 (Mar. 22, 2018),
https:/ /ustr.gov/sites/default/files/Section%20301%20FINAL.PDF.

10 OFFICE OF THE U.S. TRADE REPRESENTATIVE, Four-Year Review of Actions Taken in the Section
307 Investigation: China s Acts, Policies, and Practices Related to Technology Transfer, Intellectual Property,
and Innovation (May 14, 2024),
https:/ /ustr.gov/sites/default/files/05.14.2024%20Four%20Year%20Review?0200%20C
hina%?20Tech%20Transfer%20Section%20301%20(Final)_0.pdf.

1T OFFICE OF THE U.S. TRADE REPRESENTATIVE, Initiation of Section 301 Investigation (Aug, 18,
2017),

https:/ /ustt.gov/sites/default/ files/ enforcement/301Investigations/Initiation_of_Section
_301_Investigation.pdf.

12 OFFICE OF THE U.S. TRADE REPRESENTATIVE, Initiation of Section 301 Investigations of Digital
Services Taxes (June 2, 2020,
https:/ /ustr.gov/sites/default/files/enforcement/301Investigations/DST_Initiation_Noti
ce_June_2020.pdf

13 OFFICE OF THE U.S. TRADE REPRESENTATIVE, Section 301 Digital Services Taxes Investigations,
https:/ /ustt.gov/issue-areas/enforcement/section-301-investigations/section-301-digital-
services-taxes.

14 OECD Global Tax Deal, 90 Fed. Reg. 8483 (Jan. 30, 2025).

15 White House, Defending American Companies and Innovators from Overseas Extortion and Unfair
Fines  and  Penalties  (Feb. 21, 2025), https://wwwwhitehouse.gov/presidential-
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Even during the Biden Administration, three investigations were initiated —
Nicaragua Labor Rights, Human Rights and Rule of Law (investigation was initiated
on December 10, 2024),'¢ and China’s Targeting of the Semiconductor Industry for
Dominance (Investigation was initiated on December 23, 2024).17 Both these
investigations are ongoing. The third investigation was initiated in April 2024 with
respect to the People’s Republic of China dominating the maritime, logistics, and
shipbuilding sectors.!® As a result of this investigation, USTR proposed port fees on
People’s Republic of China (PRC) vessel owners and operators of PRC-built ships.

During the second Trump Administration, on July 15, 2025, the USTR initiated an
investigation into Brazil’s acts, policies, and practices related to digital trade and
electronic payment services; unfair and preferential tariffs; anti-corruption
enforcement; intellectual property protection; ethanol market access; and illegal
deforestation.!” This investigation is currently ongoing. Many Section 301
investigations seem to be in the pipeline. For instance, the Executive Order of the
US President titled “Restoring American Seafood Competitiveness,” dated April 17,
2025, contains the following provision:2/

The United States Trade Representative shall examine the relevant
trade practices of major seafood-producing nations, including with
regard to IUU fishing and the use of forced labour in the seafood
supply chain, and consider appropriate responses, including pursuing
solutions through negotiations or trade enforcement authorities, such
as under section 301 of the Trade Act of 1974 (19 US.C. 2411).

Also, the USTR had stated in a tweet that China’s non-market policies and practices
in the textiles and apparel sector have negatively impacted the US with 28 plants

actions/2025/02/defending-american-companies-and-innovators-from-overseas-extortion-
and-unfair-fines-and-penalties/.

16 OFFICE OF THE U.S. TRADE REPRESENTATIVE, Section 301 Investigation: Nicaragna Labor
Rights, Human Rights, and Rule of Lan, https:/ /ustr.gov/trade-topics/enforcement/section-
301-investigations/section-301-nicatragua-labor-rights-human-rights-and-rule-law.

17 KAREN M. SUTTER, CONG. RSCH. SERV., CRS IF12958, SECTION 301 AND CHINA:
MATURE-NODE SEMICONDUCTORS (Aug, 4, 2025).

18 KAREN M. SUTTER, CONG. RSCH. SERV., CRS IF12666, SECTION 301 AND CHINA:
SHIPPING AND SHIPBUILDING ISSUES (Mar. 3, 2025).

19 Notice of Investigation: Vietnam—Act, Policy, or Practice of Currency Manipulation, 86
Fed. Reg. 40675 (July 28, 2021).

20 Exec. Order No. 14,276, 90 Fed. Reg. 76 (Apr. 17, 2025).
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closing in the US.2! Thus, there is a possibility of a Section 301 investigation into
this.

C. Section 201 of the Trade Act, 1974

Section 201 provides for safeguard actions that provide temporary relief for the US
industries so there can be a positive adjustment of the industry to import
competition. This should conform to the Agreement on Safeguards as well. The US
International Trade Commission (USITC) conducts the investigation.

Who can initiate an investigation?: Any trade association, firm, union, or group of
workers from industry can send a written petition for initiating a Section 201
investigation. Such a petition should be accompanied by a plan to facilitate the
industry’s positive adjustment to import competition. This plan may be sent along
with the petition or within 120 days from the date of sending the petition. This
investigation can also be initiated by the House Ways and Means Committee or
Senate Finance Committee at the request of the USTR or through USITC’s own
initiative.

Investigation: A Section 201 investigation occurs in two phases. The first phase is the
injury investigation. The USITC should conduct hearings, seek public comments,
and publish the findings in the Federal Register. In the first phase, the investigation
will focus on the affected US industry and if there has been a serious injury or is
threatened with serious injury, where the increase in imports is the substantial cause.
The first phase should be completed within 120 days from the date of filing the
petition. This time limit can be extended by another 30 days if the USITC finds the
investigation extraordinarily complicated. This can again be extended if the
petitioner proves the existence of critical circumstances, or if the product is
perishable, then temporary relief may be provided in such cases. The factors to be
considered by the USITC ate provided in the Act.?? Determination with respect to
injury is made by voting of Commissioners and if the vote is divided, the President
may select either option.

21 US. Trade Representative (@USTradeRep), X (etstwhile TWITTER) (July 29, 2025, 10:15
AM. ET), https://x.com/USTradeRep/status/1918806023604973675.

22 These factors include the significant idling of production facilities; the inability of a
significant number of firms to carry out domestic production at a reasonable level of profit;
and significant unemployment or underemployment within the US industry. See Trade Act
of 1974, §202(c)(1), 19 US.C. § 2252(c)(1); See also Press Release, OFFICE OF THE U.S. TRADE
REPRESENTATIVE, President Trump Approves Relief for U.S. Washing Machine & Solar Cell
Manufacturers (Jan. 22, 2018), https://ustr.gov/about-us/policy-offices/press-office/press-
releases/2018/january/president-trump-approves-telief-us.
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Action: If the investigation affirms the injury, then in the second phase, the USITC
may either recommend an increase in, or imposition of, a duty on the imports or a
tariff-rate quota on the product or a modification, or imposition of, any quantitative
restriction on imports; or any combination of these actions. USITC can also
recommend to the President to engage in negotiations for a positive adjustment to
import competition. The President, on receiving the Report from USITC, should
decide within 60 days from the receipt of the Report, and this may be extended by
another 15 days if the President needs additional information from USITC. Section
201 also lists out various factors to be considered by the US President, and he/she
must weigh national, economic, and security interests and the impact on US
consumers and other industries. Accordingly, the US President can decide to take an
action or no action at all, but he/she is required to submit a written report to the US
Congtess citing the reasons for the decision.

Congressional Role: Once the Report is received from the US President, and if the US
Congress disagrees, it may enact a joint resolution of disapproval within 90 days of
receiving the Report from the President. If such a resolution is passed, then the
USITC’s remedy becomes the remedy, and the US President should proclaim it
within 30 days.

Revien: Since this remedy under Section 201 is a temporary remedy, the relief is given
for an initial period of four years, but can be extended one or more times to a
maximum period of eight years only. USITC is required to conduct a midterm
review and submit the same to the US President and the US Congress. The President
may modify, reduce, or terminate the action.

Past Investigations: USITC has conducted many investigations since 1975. For the
purpose of this article, it becomes pertinent to examine the investigations done
during Trump’s Administration. During the first Trump Administration, tariffs were
imposed on solar panels and washing machines under Section 201 of the Trade Act,
1974.25 However, these tariffs on solar panels were extended during the Biden
Administration, though they let the tariffs on washing machines expire.?*

The following Table shows the list of Section 201 investigations launched during
the second Trump Administration:

%714
24 Chase D. Kaniecki et al., Trump Tariffs: What’s Happened, What’s Potentially Coming, and How
to  Prepare, CLEARY GOTTLIEB STEEN & HAMILTON LLP (Jan. 30, 2025),
https:/ /www.clearytradewatch.com/2025/01/ trump-tariffs-whats-happened-whats-
potentially-coming-and-how-to-prepare/.
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Table 4. List of Section 201 Investigations Launched During the Second
Trump Administration
Investiga Topic Investigation Title Phase Start
tion No. P g Date
701-627 Utility Scale | Utility Scale Wind Towers from | Review | July 1,
Wind Canada, Indonesia, South Korea, | 1 2025
Towers and Vietnam; Inv. No. 701-TA-
627 & 629 and 731-TA-1458-1461
(Review)
701-417 Carbon and | Carbon and Certain Alloy Steel | Review | July 1,
Certain Wire Rod from Brazil, Indonesia, | 4 2025
Alloy  Steel | Mexico, Moldova, and Trinidad
Wire Rod and Tobago; Inv. No. 701-TA-417
& 731-TA-953, 957-959, & 961
(Fourth Review)
701-753 Slag Pots Slag Pots from China; Inv. No. [ Final 1 | June 17,
701-TA-753 &  731-TA-1731 2025
(Final)
701-650 Phosphate | Phosphate ~ Fertilizers ~ from [ Reman | June 10,
Fertilizers Morocco and Russia; Inv. No. | d 2 2025
701-TA-650-651 (Final) (Second
Remand)
701-626 Certain Certain  Collated Steel Staples [ Review | June 2,
Collated from China; Inv. No. 701-TA-626 | 1 2025
Steel Staples | & 731-TA-1452 (Review)
701-451 Lightweight | Lightweight Thermal Paper from | Review | June 2,
Thermal China; Inv. No. 701-TA-451 & | 3 2025
Paper 731-TA-1126 (Third Review)
701-510 Calcium Calcium  Hypochlorite  from | Review | June 2,
Hypochlorit | China; Inv. No. 701-TA-510 & | 2 2025
e 731-TA-1245 (Second Review)
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701-746 Overhead Overhead Door Counterbalance | Final 1 | June 2,
Door Torsion Springs from China and 2025
Counterbala | India; Inv. No. 701-TA-746-747
nce Torsion | & 731-TA-1724-1725 (Final)
Springs
731-1125 | Electrolytic | Electrolytic Manganese Dioxide | Review | June 2,
Manganese | from China; Inv. No. 731-TA- | 3 2025
Dioxide 1125 (Third Review)
701-742 Hard Hard Empty Capsules from | Final1 | May 29,
Empty Brazil, China, India, and Vietnam; 2025
Capsules Inv. No. 701-TA-742-745 & 731-
TA-1720-1723 (Final)
701-741 Paper File | Paper  File  Folders  from | Final 1 | May 29,
Folders Cambodia and Sri Lanka; Inv. No. 2025
701-TA-741 & 731-TA-1718-
1719 (Final)
701-739 Thermofor | Thermoformed Molded Fiber | Final 1 | May 12,
med Products  from  China and 2025
Molded Vietnam; Inv. No. 701-TA-739-
Fiber 740 & 731-TA-1716-1717 (Final)
Products
701-737 Hexamine Hexamine Final 1 | May 6,
(Hexamethy | (Hexamethylenetetramine) from 2025
lenetetrami | China, Germany, India, and Saudi
ne) Arabia; Inv. No. 701-TA-737-738
& 731-TA-1712-1715 (Final)
701-624 Quartz Quartz Surface Products from | Review | May 1,
Surface India and Turkey; Inv. No. 701- | 1 2025
Products TA-624-625 &  731-TA-1450-
1451 (Review)
701-512 Carbon and | Carbon and Certain Alloy Steel | Review | May 1,
Certain Wire Rod from China; Inv. No. | 2 2025
Alloy  Steel | 701-TA-512 &  731-T'A-1248
Wire Rod (Review 2)
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701-621 Ceramic Ceramic Tile from China; Inv. No. | Review | May 1,
Tile 701-TA-621 &  731-TA-1447 | 1 2025
(Review)
731-991 Silicon Silicon Metal from Russia; Inv. [ Review | May 1,
Metal No. 731-TA-991 (Fourth Review) | 4 2025
701-733 Corrosion- | Corrosion-Resistant Steel | Final 1 | Apr. 10,
Resistant Products from Australia, Brazil, 2025
Steel Canada, Mexico, Nethetlands,
Products South Africa, Taiwan, Turkey,
UAE, and Vietnam; Inv. No. 701-
TA-733-736 &  731-TA-1702-
1711 (Final)
701-501 Chlorinated | Chlorinated Isocyanurates from | Review [ Apr. 1,
Isocyanurat | China; Inv. No. 701-TA-501 |2 2025
es (Second Review)
701-459 Commodity | Commodity Matchbooks from | Review [ Oct. 1,
Matchbook | India; Inv. No. 701-TA-459 & |3 2025
8 731-TA-1155 (Thitrd Review)
731-1046 | Tetrahydrof | Tetrahydrofurfuryl Alcohol from | Review [ Oct. 1,
urfuryl China; Inv. No. 731-TA-1046 | 4 2025
Alcohol (Fourth Review)
701-432 Prestressed | Prestressed Concrete Steel Wire | Review | Oct. 1,
Concrete Strand from Brazil, India, Japan, | 4 2025
Steel Wire | Mexico, South Korea, and
Strand Thailand; Inv. No. 701-TA-432 &
731-TA-1024-1028 (Fourth
Review) & AA1921-188 (Sixth
Review)
731-1229 | Monosodiu | Monosodium Glutamate from | Review | Oct. 1,
m China and Indonesia; Inv. No. | 2 2025
Glutamate | 731-TA-1229-1230 (Second

Review)
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701-755 Chassis and | Chassis and Subassemblies from | Final 1 | Sept. 29,
Subassembli | Mexico, Thailand, and Vietnam,; 2025
es Inv. No. 701-TA-755-756 & 731-
TA-1734-1736 (Final)
701-779 Chromium | Chromium Trioxide from India | Prelimi | Sept. 29,
Trioxide and Turkey; Inv. No. 701-TA-779 | nary 1 | 2025
& 731-TA-1765-1766
(Preliminary)
731-1733 | Methylene Methylene Diphenyl Diisocyanate | Final 1 | Sept. 16,
Diphenyl from China; Inv. No. 731-TA- 2025
Diisocyanat | 1733 (Final)
e
701-778 Fresh Fresh Mushrooms from Canada; | Prelimi | Sept. 16,
Mushrooms | Inv. No. 701-TA-778 & 731-TA- | nary 1 | 2025
1764 (Preliminary)
701-458 Kitchen Kitchen Appliance Shelving and | Review | Sept. 2,
Appliance Racks from China; Inv. No. 701- | 3 2025
Shelving TA-458 & 731-TA-1154 (Review
and Racks 3)
701-502 Steel Steel Concrete Reinforcing Bar | Review | Sept. 2,
Concrete from Mexico and Turkey; Inv. No. | 2 2025
Reinforcing | 701-TA-502 &  731-TA-1227
Bar (Review 2)
701-759 MAMMOs | Multifunctional =~ Acrylate and | Final 1 | Aug. 25,
Methacrylate Monomers —and 2025
Oligomers (MAMMOs) from
South Korea and Taiwan; Inv. No.
701-TA-759 &  731-TA-1740-
1741 (Final)
701-757 Polypropyle | Polypropylene Corrugated Boxes | Final 1 | Aug 20,
ne from China and Vietnam; Inv. No. 2025
Corrugated | 701-TA-757 &  731-TA-1737-
Boxes 1738 (Final)
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701-754 Temporary | Temporary Steel Fencing from | Final1 | Aug. 19,
Steel China; Inv. No. 701-TA-754 & 2025
Fencing 731-TA-1732 (Final)
701-777 High Purity | High Purity Dissolving Pulp from | Prelimi | Aug. 12,
Dissolving | Brazil and Norway; Inv. Nos. 701- | nary 1 | 2025
Pulp TA-777 & 731-TA-1762-1763
(Preliminary)
731-1455 | PET Sheet | Polyethylene Terephthalate | Review | Aug. 1,
("PET") Sheet from South Korea; | 1 2025
Inv. No. 731-TA-1455 (Review)
701-511 Crystalline | Crystalline Silicon Photovoltaic | Review | Aug. 1,
Silicon Products from China and Taiwan; | 2 2025
Photovoltai | Inv. No. 701-TA-511 & 731-TA-
c Products | 1246-1247 (Review 2)
701-415 PET Film, | Polyethylene Terephthalate Film, | Review | Aug 1,
Sheet, and | Sheet, and Strip from India and | 4 2025
Strip Taiwan; Inv. No. 701-TA-415 &
731-TA-933-934 (Fourth Review)
701-752 Active Active Anode Material from | Final 1 | July 22,
Anode China; Inv. No. 701-TA-752 & 2025
Material 731-TA-1730 (Final)
701-751 Erythritol Erythritol from China; Inv. No. [ Final 1 | July 16,
701-TA-751 &  731-TA-1729 2025
(Final)
701-748 Float Glass | Float Glass Products from China | Final 1 | July 15,
Products and Malaysia; Inv. No. 701-TA- 2025
748-749 & 731-TA-1726-1727
(Final)
701-449 Light- Light-Walled Rectangular Pipe [ Review | July 1,
Walled and Tube from China, Mexico, | 3 2025
Rectangular | South Korea, and Turkey; Inv.
Pipe  and | No. 701-TA-449 & 731-TA-1118-
Tube 1121 (Third Review)
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731-1153 | Tow- Certain ~ Tow-Behind ~ Lawn [ Review | July 1,
Behind Groomers and Parts Thereof | 3 2025
Lawn from China; Inv. No. 731-TA-
Groomers 1153 (Third Review)
701-499 Oil Country | Oil Country Tubular Goods from | Review | July 1,
Tubular India, South Korea, Turkey, |2 2025
Goods Ukraine, and Vietnam; Inv. No.
701-TA-499-500 & 731-TA-1215-
1216 & 1221-1223  (Second
Review)
731-1020 | Barium Barium Carbonate from China; [ Review | July 1,
Carbonate | Inv. No. 731-TA-1020 (Fourth | 4 2025
Review)
731-986 Ferrovanadi | Ferrovanadium from China and | Review | July 1,
um South Africa; Inv. No. 731-TA- | 4 2025
986-987 (Fourth Review)

Source: Congressional Research Service (CRS), US Congress.2>

It is pertinent to note that five investigations from Table 4 are against India with
respect to  Prestressed  Concrete  Steel ~Wire  Strand, Hexamine
(Hexamethylenetetramine), Hard Empty Capsules, Polyethylene
Terephthalate)(PET) Film, Sheet and Strip, Chromium Trioxide and Oil Country
Tubular Goods (OCTG).

D.  Other Legislations conferring US' Presidential Tariff Powers

Other than Section 232 of the Trade Expansion Act, Sections 301 and 201 of the
Trade Act, and the IEEPA, there are other provisions like Section 122 of the Trade
Act, and Section 338 of the Tariff Act, 1930 that empower the US President to take
measures restricting trade.

It should be understood that the Trade Act was enacted in 1974 in the post —
Bretton Woods era where the concern was to address trade imbalances and the
strength of the dollar. Accordingly, Section 122 of the Trade Act empowers the US
President to impose temporary tariffs up to 15% on imports from those countries

% Congtessional Research Service, U.S. Trade Remedies: Section 201 Safegnards, IF10780,
https:/ /www.congtess.gov/cts_external_products/IF/PDF/IF10786/1F10786.9.pdf.
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with which the US has a large and serious trade deficit. Section 122 does not require
any investigation, and the tariffs can be imposed immediately. Since this is a
temporary measure, the tariffs cannot remain in force for more than 150 days unless
the US Congress gives an extension. To date, this Section has not been invoked.

Section 338 of the Tariff Act, 1930 is one of the oldest and most retaliatory
provisions. Section 338 empowers the US President to impose new or additional
duties up to 50% ad valorem if a foreign country engages in unreasonable or
discriminatory practices that affect US commerce. For the purpose of Section 338,
investigations are conducted by the USITC. With respect to timeline and process,
this provision provides for flexibility and requires only that the President should act
without procedural delay. Invoking this provision may conflict with US’s obligations
under WTO Agreements and Section 338 has not been used since 1949. Since
IEEPA has become the basis for Trump’s tariffs from February 2025 onwards, the
same is discussed in greater detail below.

III. INTERNATIONAL EMERGENCY ECONOMIC POWERS ACT, 1977

The IEEPA of 1977 occupies a central place in the current tariff regime of President
Trump. The controversy over IEEPA intensified dramatically in 2025 when the
President used it as the claimed legal basis for large-scale import duties and related
measures. This novel deployment of tariffs imposed by Executive Order on trading
partners raises doctrinal, institutional, and policy questions about the outer limits of
emergency economic power. IEEPA was enacted in 1977, replacing the Trading with
the Enemy Act, 1917.26 IEEPA was enacted to redress the concerns with the earlier
statutes that conferred unchecked powers in the US executive.

The Trading with the Enemy Act (TWEA) granted sweeping powers to the US
president to control economic transactions during wartime. This makes sense as the
US Congress enacted TWEA in 1917 in the aftermath of the First World War and
wanted to regulate international transactions with enemy powers. This legislation
was passed because President Wilson wanted pre-authorisation explicitly amidst
global crises.2” TWEA was not the only piece of legislation; in fact, the US Congtess
had passed 22 statutes empowering the US President to control private property,

26 Trading with the Enemy Act, ch. 106, § 2, 40 Stat. 411 (1917) (codified in part at 50 U.S.C.
app. § 5(b) (1952)) [hereinafter TWEA]; see also Benjamin A. Coates, The Secret Life of Statutes:
A Century of the Trading with the Enemy Act, 1(2) MOD. AM. HIST., 163 (2018).

27 ROBERT R. ROSSITER, CONSTITUTIONAL DICTATORSHIP: CRISIS GOVERNMENT IN THE
MODERN DEMOCRACIES 241-243 (1956); U.S. CONGRESS, A Brief History of Emergency
Powers in the United States 40—41, 93rd Cong. 549 (1974) [hereinafter U.S. CONGRESS].
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railroads, shipyards, cars, telegraph, water systems, and many sectors during
wartime.28

TWEA granted extraordinary power in matters of international trade, investment,
and migration, and it also defined ‘enemy’ broadly. Just to give a glimpse of the
extraordinary power granted to the US President, Section 5(b) of TWEA is
reproduced below:

[T]hat the President may investigate, regulate, or prohibit, under
such rules and regulations as he may prescribe, by means of
licenses or otherwise, any transactions in foreign exchange,
export or ear-markings of gold or silver coin or bullion or
currency, transfers of credit in any form (other than credits
relating solely to transactions to be executed wholly within the
United States), and transfers of evidences of indebtedness or
of the ownership of property between the United States and
any foreign country, whether enemy, ally of enemy or otherwise,
or between residents of one or more foreign countries, by any
person within the United States; and he may require any such
person engaged in any such transaction to furnish, under oath,
complete information relative thereto, including the production
of any books of account, contracts, letters or other papers, in
connection therewith in the custody or control of such person,
either before or after such transaction is completed.’

Thus, there was expansive control granted to the US President during wartime. But
by 1921, the US Congress terminated many of the war powers and yet TWEA was
specifically exempted as the US government still possessed many properties of aliens
in custody.?

Later, during the Great Depression in 1929, many countries delegated powers to the
executive, which was only traditionally done during wartime. In the US, the Congress
expanded the scope of TWEA and granted the power to the US President to declare
an emergency during peacetime. This reaction denotes that economic crises were
treated as akin to war. In fact, President Franklin D. Roosevelt, in his inaugural
address in 1933 stated that the Great Depression should be ‘attacked, ‘fought

28 J. REUBEN CLARK, EMERGENCY LEGISLATION PASSED PRIOR TO DECEMBER, 1917:
DEALING WITH THE CONTROL AND TAKING OF PRIVATE PROPERTY FOR THE PUBLIC USE,
BENEFIT, OR WELFARE (WASH. GPO, 1918), 1-125.

2 TWEA, § 5(b), 40 Stat. 411, 415 (1917) (codified as amended at 50 US.C. app. § 5(b)
(2018)).

3 HLR. Rep. No. 95-459, at 4 (1977).
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against,” ‘mobilized for,” and ‘combatted’3! President Roosevelt proclaimed a bank
holiday for four days, suspending all transactions. This was something where even
Section 5(b) of TWEA could not be invoked as it was not during wartime. However,
three days later, the US Congress ratified President Roosevelt’s actions by passing
the Emergency Banking Relief Act.3? As a result of this, TWEA was amended,
particularly Section 5(b) and read ... during time of war or during any other period
of national emergency declared by the President.””??

Even in the 1930s, Justice Brandeis of the Supreme Court remarked that the Great
Depression was similar to armed strife and that it should be declared as an
emergency more serious than war.3* Thus, it is not just President Trump elevating
economic concerns with national security, but this has happened in the past in US
history.

When World War II began, the US Congress amended TWEA once again to grant
extensive powers to the President and authorised the US President to permanently
seize private property.3> Thus, the President had excessive power over the regulation
of foreign exchange and transfer of credit across the border as well.3¢ After World
War 11, US saw the onset of the Cold War, which rationalised the use of TWEA.3
During the Cold War, economic sanctions were increasingly used as a foreign-policy
and national-security tool, and TWEA was the basis for the President to impose
economic sanctions.

For instance, President Harry S. Truman declared a national emergency in 1950
through Proclamation 2914 to impose economic sanctions on North Korea and
China.’® This emergency was in place until 1976 (with respect to China, and the
sanctions were in place against North Korea till 2008) and was used to justify a host
of emergency powers. Many executive orders were issued pursuant to Proclamation
2914.% In 1963, US President John F. Kennedy imposed travel restrictions to Cuba

31 FRANKLIN D. ROOSEVELT, Inaugural Address (Mar. 4, 1933), in THE PUBLIC PAPERS AND
ADDRESSES OF FRANKLIN D. ROOSEVELT 1 (1938).

32 Emergency Banking Relief Act, Pub. L. No. 73—1, 48 Stat. 1 (1933) [hereinafter EBRA].
3 U.S. CONGRESS, su#pra note 29 at 57 (TWEA as amended by EBRA).

3 New State Ice Co. v. Liecbmann, 285 U.S. 262, 306 (1932) (J. Brandeis, dissenting).

3 First War Powers Act, Pub. L. No. 77-354, § 301, 55 Stat. 838 (1941).

36 DOUGLAS A. IRWIN, CLASHING OVER COMMERCE, ch. 9 (2017).

37 ROBERT S. RANKIN & WINFRIED R. DALLMYR, FREEDOM AND EMERGENCY POWERS IN
THE COLD WAR (1964).

38 Proclamation No. 2914, Proclaiming the Existence of a National Emergency, 15 Fed. Reg.
9,029 (Dec. 19, 1950).

3 U.S. CONGRESS, SPECIAL COMMITTEE ON NATIONAL EMERGENCIES AND DELEGATED
EMERGENCY POWERS, Executive Orders in Times of War and National Emergency, 93rd
Cong; (1974) 15.
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and issued Cuban Assets Control Regulations in July 1963.40 US President Lyndon
B. Johnson referred to a national emergency under TWEA against North Vietnam
in 1964.41 In 1975, US President Gerald Ford invoked TWEA against Cambodia,
which was then under the Khmer Rouge regime.#?

Other than these sanctions, President Truman invoked TWEA to regulate foreign
exchange, transfer of credits, export of coin, and currency, which were already in
place since the 1930s. Even other Presidents like Richard M. Nixon and Gerald Ford
invoked TWEA to impose export controls.*? Presidents like Dwight Eisenhower and
John Kennedy invoked TWEA for regulating the export of gold.* US President
Lyndon Johnson invoked TWEA to limit foreign direct investment by US companies
abroad to strengthen the balance of payments position of the US.# Even when
President Nixon suspended the convertibility of US dollar to gold, he invoked
Section 5(b) of TWEA to declare a state of emergency and placed a 10% ad valorem
duty on goods imported to the US.40

In the 1970s, there were many circumstances like military involvement in Vietnam,
assassinations of foreign political leaders, the Watergate scandal, and several other
issues that led to the US Congress forming a bipartisan special committee called the
‘Senate Special Committee on the Termination of the National Emergency’ to study
and investigate the national emergency proclaimed by the US President. This
Committee was chaired by Senators Frank Church and Chatles Mathias.

O US. Sanctions Spotlight on Cuba, WATSON FARLEY & WILLIAMS (Oct. 7, 2020),
https:/ /www.wiw.com/articles/us-sanctions-spotlight-on-cuba/.

4 A bill amending the Trading With the Enemy Act to repeal the embargo on U.S. trade with
North and South Vietnam, H.R. 10271, 94th Cong. (1975) 2 [hereinafter Bill Amending
TWEA]; 31 C.ER. §§ 500.101-500.808 (1975).

4 Bill Amending TWEA, supra note 41.

4 Exec. Order No. 11,677, 37 Fed. Reg. 15,483 (Aug. 3, 1972); Exec. Order No. 11,683, 37
Fed. Reg. 17,813 (Sept. 1, 1972); Exec. Order No. 11,796, 39 Fed. Reg, 27,891 (Aug, 2, 1974);
Exec. Order No. 11,798, 39 Fed. Reg. 29,567 (Aug. 16, 1974); Exec. Order No. 11,810, 39
Fed. Reg. 35,567 (Oct. 2, 1974); Exec. Order No. 11,818, 39 Fed. Reg. 39,429 (Nov. 7, 1974);
Exec. Order No. 11,940, 41 Fed. Reg. 43,707 (Oct. 4, 1976).

# Exec. Order No. 10,896, 25 Fed. Reg. 12,281 (Dec. 1, 1960); Exec. Order No. 11,037, Fed.
Reg. 6,967 (July 24, 1962).

4 Exec. Order No. 11,387, 33 Fed. Reg. 47 (Jan. 3, 1968).

4 Proclamation No. 4,074, 36 Fed. Reg. 15,724 (Aug. 17, 1971), reprinted in 85 Stat. 926 (The
proclamation does not explicitly mention TWEA, as it imposed duties on goods imported
from U.S. allies, but when later challenged, the Government argued — and the U.S. Court
of Customs and Patent Appeals agreed — that TWEA was the source of authority.); See
United States v. Yoshida Int’l, Inc., 526 F.2d 560, 584 (C.C.P.A. 1975).
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This Committee concluded that the US has been operating in a state of emergency
for decades by pointing out the hundreds of open emergencies declared by the
various US Presidents by exercising their discretionary power.#” The Committee also
noted this to be a fundamental constitutional worry. Senator Church questioned
“[wlhether it is possible for a democratic government such as ours to exist under its
present Constitution and system of three separate branches equal in power under a
continued state of emergency.”* Beyond the Committee’s discussion, in another
instance, when the House was discussing a revision to TWEA, Representative
Jonathan Bingham, Chairperson of the House International Relations Committee’s
Subcommittee on Economic Policy, also remarked that conferring “[o]n the
President what could have been dictatorial powers that he could have used without
any restraint by Congress.”#

Thus, both the Committee and the House Reports noted that the Presidents had
unlimited authority to regulate economic transactions in a national emergency by
invoking TWEA. These Reports also noted that past Presidents had abused this
authority conferred by TWEA by using it in circumstances that were far removed
from those that originally gave rise to the conferring of this authority.>

The following table shows the instances discussed in the Reports:>!

Table 5. Presidential Use of National Emergency Powers Under TWEA:
1933-1971

Decla.red OT| Action Taken | Nature of Use /
Inherited

President | Year(s) under TWEA | Abuse Identified

Emergency .
Invoked Authority by Congress

47U.S. CONGRESS, s#pra note 27 (the Report stated that “on the books at least 470 significant
emergency statues without time limitations delegating to the Executive extensive
discretionary powers, ordinarily exercised by the Legislature, which affect the lives of
American citizens in a host of all-encompassing ways.”).

48 US. CONGRESS, TRADING WITH THE ENEMY: LEGISLATIVE AND FEXECUTIVE
DOCUMENTS, iii (WASH. GPO, 1976).

49 U.S. CONGRESS, HOUSE COMMITTEE ON INTERNATIONAL RELATIONS, Revision of the
Trading with the Enemy Act: Markup before the Committee on International Relations
[hereinafter House Markup], 95th Cong. (1977) 5.

50 H.R. Rep. No. 95-459 (June 23, 1977); S. Rep. No. 95-466 (Oct. 3, 1977).

51 Christopher A. Casey et al., The International Emergency Economic Powers Act: Origins, Evolution,
and Use, CONG. RSCH. SERV. R45618 (Jan. 9, 2025), https://www.congtress.gov/cts-
product/R45618.
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Franklin 1933 Invoked WWI- [ Declared a | Cited as abuse of
D. era emergency [ “bank holiday,” | wartime emergency
Roosevelt powers (TWEA | closed  banks | authority for
Section 5(b)) | nationwide, domestic economic
during the Great | and  regulated | policy and TWEA
Depression gold ownership | used in peacetime
and to regulate the
transactions national economy>?
Franklin 1941 Continuing Imposed Example of broad
D. national consumer and  discretionary
Roosevelt emergency credit controls | domestic use of
declared before | to manage | TWEA beyond
US entry into | domestic foreign enemy
WWII spending and | context®
prevent
inflation
Harry S. [ 1950 National Invoked to | Considered
Truman emergency authorize legitimate wartime
declaration extensive use, but later
relating to the | economic and | presidents’ reliance
Korean War financial on this declaration
controls was deemed
problematic>*
Lyndon 1968 Cited Truman’s | Imposed Viewed as abuse of
B. 1950 emergency | controls on [ inherited
Johnson (Korean War) direct emergency powers
investment used decades later
abroad by US | for macroeconomic
nationals management, not
wartime
emergency>>
Richard 1971 Declared a new | Imposed a 10% | Labelled abuse of
M. Nixon national import TWEA and was

52 HL.R. Rep. No. 95-459, 5-7 (1977).
5 H.R. Rep. No. 95-459, 7 (1977).

5 S. Rep. No. 95-466, 2 (1977).

55 H.R. Rep. No. 95-459, 5 (1977); S. Rep. No

. 95-466, 2 (1977).
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emergency surcharge used to manipulate
regarding  the | (temporary trade and currency
balance of | tariff) and froze | absent wartime
payments wages and | conditions ot
prices congressional
authorisation

The Committee found that these powers particularly upset the balance between the
branches and led to erosion of legislative oversight. TWEA did not contain any
requirements for consultation or at least reporting to US Congtress, no limits on the
declaration of an emergency, no mechanism for the US Congress to terminate the
emergency, no limits on the scope of TWEA’s economic powers etc.>” Professor
Harold G. Maier noted that TWEA granted legislative authority to the President.>
Thus, US Congress addressed these concerns by enacting the National Emergencies
Act of 1976 (NEA),” and the IEEPA.

The NEA provided for the termination of all the existing emergencies but at the
same time it provided an exception for emergencies under Section 5(b) of TWEA.
This is so because the emergencies under TWEA were complicated as they were
heavily entwined with international monetary policy and existing regulatory
programs. This essentially meant that existing regulations regarding foreign assets,
foreign funds, and exports of strategic goods should be preserved. So, the US
Congress selectively preserved this emergency while providing a new statutory
authority. The NEA added restrictions for declaring new emergencies, which
required the President to send a notification to the US Congress about the
declaration of national emergency and NEA also requires a biannual review, where
each House of the US Congress will determine if the emergency should be
terminated. NEA also authorised the US Congress to terminate the national
emergency through a resolution.

IEEPA was promulgated in the aftermath of decades of presidents wielding
extraordinarily broad emergency authorities, so it sought to preserve essential
executive flexibility for foreign-origin threats while imposing procedural guardrails
designed to ensure congressional oversight. In practice, the statute grants the
President sweeping regulatory powers over international economic transactions that
have repeatedly been invoked in connection with sanctions, export controls, and

% H.R. Rep. No. 95-459, 7 (1977).

5TH.R. Rep. No. 95-459, 9 (1977).

S8 1,

% National Emergencies Act, Pub. L. No. 94-412, 90 Stat. 1255 (1976) (codified as amended
at 50 US.C. §§ 1601-1651) [hereinafter NEA].



97 Trade, Law and Development [Vol. 17:72

trade restrictions. The statutory design, however, reflects a compromise as it
recognises the executive’s need for speed and discretion in foreign-policy crises while
attempting to protect legislative prerogatives through reporting obligations, petiodic
renewals, and a termination mechanism under the NEA.

IEEPA also grandfathered powers that were exercised under TWEA; that is, the
Proclamations issued against Cuba, North Korea, Vietnam, and Cambodia.®® But
these grandfathered rights required a renewal, and accordingly, Memorandums were
adopted.®! Congress amended TWEA, and it was made applicable only ‘during a
time of war’.2 Also, with respect to regulating exports of non-US-origin goods and
technology by foreign subsidiaries, the US Congress expanded the Export
Administration Act by giving a reference to Section 5(b) of TWEA in order to
absorb the regulatory powers formerly exercised under TWEA.63

Thus, there were legislative reforms in the US that reflected the idea that
emergencies are exceptional, temporally bounded, and should not replace ordinary
legislative policymaking. It is only apt to quote the Report of the House Committee
on International Relations to understand the US Congtess’s new approach to the
nature of emergency economic powers:

[Gliven the breadth of the authorities, and their availability at
the President’s discretion upon a declaration of a national
emergency, their exercise should be subject to vatious
substantive restrictions. The main one stems from a recognition
that emergencies are by their nature rare and brief, and are not
to be equated with normal ongoing problems. A national
emergency should be declared, and emergency authorities
employed only with respect to a specific set of circumstances
which constitute a real emergency, and for no other purpose.
The emergency should be terminated in a timely manner when

6 International Emergency Economic Powers Act, Pub. L. No. 95-223, § 101(b), 91 Stat.
1626 (1977) [hereinafter IEEPA].

01 Memorandum of Sept. 8, 1978, Determination Extending the Exercise of Certain Authorities
Under the Trading With the Enemy Act, 43 FED. REG. 40,449 (Sept. 12, 1978); Memorandum of
Sept. 12, 1979, Menorandum From the President on Embargo Regulations Under the Trading With the
Enemy Act, 44 FED. REG. 53,153 (Sept. 13, 1979); Presidential Determination of Sept. 8,
1980, Determination Concerning the Exercise of Certain Authorities Under the Trading With the Enemy
Act, 45 FED. REG. 59,549 (Sept. 10, 1980).

2 JEEPA, Pub. L. No. 95-223, tit. II (1977); S. Rep. No. 95-460, 2 (1977) (the legislation was
amended by striking out “or during any other period of national emergency declared by the
President” in the text preceding subparagraph (A)).

0 JEEPA, Pub. L. No. 95-223, 91 Stat. 1625 (1977).
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the factual state of emergency is over and not continued in
effect for use in other circumstances. A state of national
emergency should not be a normal state of affairs.t4

Atpresent (as of October 2025), it can be observed that thete are around 89 national
emergencies declared under NEA. The first emergency was declared to block Iranian
Government property on November 14, 1979. These national emergencies range
from export-controls, sanctions and asset-blocking to public health and disaster
emergencies. The classic sanctions and asset blocking orders are against countries
like Iran, Libya, and Russia. Many of the declarations are still in force but some have
been terminated or have expired. Due to limitations of word count, only the
emergencies declared by President Trump is given in the tables below:

Table 6. List of National Emergencies Declared During Both the Trump
Administrations: Use of IEEPA and Trade Measures (2017 — 2025)

First Trump Administration

EmerTelrttiz 0ifrrlrI ’(:)t;(:cliacll rin Date of Invoked Trade
gency imp urng Declaration / V! a
first Trump IEEPA  Measuret

Administrations? Administration
Blocking the Property of Dec. 20, 2017 Yes No
Persons Involved in Serious
Human Rights Abuse or
Corruption.®’
Imposing Certain Sanctions in Sept. 12, 2018 Yes No

the Event of Foreign
Interference in a United States
Election.o8

6 H.R. Rep. No. 95-459, 11 (1977).

9 Trade-related emergencies atre highlighted in Bold.

% The table classifies EOs as ‘trade measures’ only where they explicitly alter tariffs, customs
treatment, import licensing, or de-minimis rules; sanctions and asset-blocking orders are
excluded because they typically rely on IEEPA but do not formally change tariff schedules.
7 Exec. Order No. 13,818, 82 FED. REG. 60,839 (Dec. 20, 2017).

% Exec. Order No. 13,848, 83 FED. REG. 46,743 (Sept. 12, 2018).
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Blocking Property of Certain
Persons Contributing to the
Situation in Nicaragua.®

Declaring a National
Emergency Concerning the
Southern Border of the United
States.”0

Securing the Information and
Communications Technology
and Services Supply Chain.”

Blocking  Property and
Suspending Entry of Certain
Persons Contributing to the
Situation in Mali.”

Blocking  Property and
Suspending Entry of Certain
Persons Contributing to the
Situation in Syria.”?

Declaring a National
Emergency Concerning the
Novel Coronavirus Disease
(COVID-19) Outbreak.™

Securing the United States
Bulk-Power System.”

Nov. 27, 2018

Feb. 15,2019

May 15, 2019

July 26, 2019

Oct. 17,2019

Mar. 13, 2020

May 1, 2020

Yes

Yes

Yes

Yes

No

Yes

No

Yes

No

No

Yes

0 Exec. Otrder No. 13,851, 83 FED. REG. 63,497 (Now. 27, 2018).
0 Proclamation No. 9,844, 84 FED. REG. 4,955 (Feb. 15, 2019).
" Exec. Order No. 13,873, 84 FED. REG. 22,689 (May 15, 2019).
72 Exec. Otder No. 13,882, 84 FED. REG. 32,455 (July 26, 2019).
7 Exec. Order No. 13,894, 84 FED, REG. 55,241 (Oct. 17, 2019).
7 Proclamation No. 9,994, 85 FED. REG. 15,337 (Mar. 13, 2020).
75 Exec. Order No. 13,920, 85 FED. REG. 26,161 (May 1, 2020).
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Blocking Property of Certain June 11, 2020 Yes No
Persons Associated with the
International Criminal Court.”6

Hong Kong Normalisation.” July 14, 2020 Yes Yes
Critical Minerals.” Sept. 30, 2020 Yes Yes
Investments that Finance Nov. 12, 2020 Yes Yes

Chinese Military Companies.”

Second Trump Administration

Title of National Emergency Date of
. . . Invoked Trade
imposed during second Declaration /
LG . .. . IEEPA? Measure
Trump Administration Administration
Declaring a National Energy Jan. 20, 2025 No No
Emergency.®
Designating Cartels and Other Jan. 20, 2025 Yes No
Organizations as Foreign

Terrorist ~ Organizations  and
Specially  Designated ~ Global
Terrorists.8!

Declaring a National Emergency Jan. 20, 2025 No No
at the Southern Border of the
United States.52

76 Exec. Otder No. 13,928, 85 FED. REG. 36,313 (June 11, 2020).

77 Exec. Otder No. 13,936, 85 FED. REG. 43,813 (July 14, 2020).

78 Exec. Otder No. 13,953, 85 FED. REG. 62,561 (Sept. 30, 2020).

7 Exec. Otder No. 13,959, 85 FED. REG. 73,185 (Nov. 12, 2020).

80 Exec. Otder No. 14,156, 90 FED. REG. 5,969 (Jan. 23, 2025).

81 Exec. Otder No. 14,157, 90 FED. REG. 6,033 (Jan. 23, 2025).

82 Proclamation No. 10,886, 90 FED. REG. 1,005 (Jan. 20, 2025) [heteinafter Proclamation
No. 10,886].
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Imposing Duties to Address the
Flow of Illicit Drugs Across our
Northern Border.#3

Imposing Duties to Address the
Situation at our Southern
Border .84

Imposing Duties to Address the
Synthetic Opioid Supply Chain in
the People’s Republic of China.8>

Imposing Sanctions on the
International Criminal Court.86

Regulating Imports with a
Reciprocal Tariff to Rectity
Trade Practices that contribute to
Large and Persistent Annual
United States Goods Trade
Deficits.87

Addressing Threats to the United
States by the Government of
Brazil .88

Duty-Free de Minimis Treatment
— Drug Trafficking, Borders,
Synthetic Opioids, and US Trade
Deficit.®

Feb. 1, 2025

Feb. 1, 2025

Feb. 1, 2025

Feb. 6, 2025

Apr. 2, 2025

July 30, 2025

July 30, 2025

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

Yes

No

Yes

Yes

Yes

8 Exec. Otder No. 14,193, 90 FED. REG. 44,215 (July 30, 2025).
84 Exec. Order No. 14,194, 90 FED. REG. 9,117 (Feb. 1, 2025).
8 Exec. Otder No. 14,195, 90 FED. REG. 9,121 (Feb. 1, 2025).
86 Exec. Otder No. 14,203, 90 FED. REG. 9,369 (Feb. 6, 2025).
87 Exec. Order No. 14,257, 90 FED. REG. 15,041 (Apt. 2, 2025).
8 Exec. Otder No. 14,323, 90 FED. REG. 37,739 (July 30, 2025).
% Exec. Order No. 14,324, 90 FED. REG. 37,775 (July 30, 2025).
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Drug Trafficking and Northern July 31, 2025 Yes Yes
Border — Modifications with
Respect to Canada.?

US Trade Deficit — July 31, 2025 Yes Yes
Modifications to  Reciprocal

Taritfs.!

Russia (Harmful Activities) — Aug. 6, 2025 Yes Yes

Imposing Tariffs on India.”

UsS Trade Deficit — Aug. 11, 2025 Yes Yes
Modifications to  Reciprocal
Tariffs with Respect to China.”

It can be seen from Table 6 that during the Trump Administration, there were 23
national emergencies declared for several reasons, including domestic security and
public health, and 15 out of them relate to trade measures. It can also be observed
that President Trump invoked IEEPA in his first and second administrations for
trade-related national emergencies. In the second Trump Administration, eleven
emergencies were proclaimed, and all of them invoked IEEPA. This second term
marks a shift to a tariff-based economic governance. From February 1, 2025,
onwards, emergency tariffs were imposed on imports from Canada, Mexico, and
China. These were followed by reciprocal tariffs against countries with large
surpluses in comparison to the US. Thirdly, duty-free de minimis import treatment
was suspended, tariffs were adjusted with Canada, and reciprocal tariffs were
extended to the EU.

Executive order (EO) 14329 is of particular significance as it imposed an additional
25% tariffs on most imports from India due to the US government’s determination
that India was undermining US Sanctions and foreign policy by indirectly importing
Russian oil. Trade and import restrictions on Brazil link environmental policy with
trade regulation. It is evident that the second Trump Administration invoked IEEPA
to construct an unprecedented system of emergency trade regulation. Thus, IEEPA
evolved from a sanctions statute to a trade-law statute which can bypass the
procedural and investigative safeguards embedded in Sections 232 and 301 of the
Trade Act. This makes it pertinent to examine IEEPA in greater detail.

% Exec. Otder No. 14,325, 90 FED. REG. 37,957 (July 31, 2025).
91 Exec. Order No. 14,326, 90 FED. REG. 37,963 (July 31, 2025).
92 Exec. Order No. 14,329, , 90 FED. REG. 41,837 (Aug; 6, 2025).
% Exec. Order No. 14,334, 90 FED. REG. 39,305 (Aug, 11, 2025).
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E.  Statutory Framework of IEEPA

The primary purpose of the International Emergency Economic Powers Act, 1977
is to authorise the US President to regulate economic transactions putrsuant to a
declared national emergency “to deal with any unusual and extraordinary threat,
which has its source in whole or substantial part outside the United States, to the
national security, foreign policy, or economy of the United States, if the President
declares a national emergency with respect to such threat.”?* IEEPA explicitly lays
down that this authority should not be exercised for any other purpose and that each
threat requires a new declaration under the framework of the NEA.%

IEEPA grants some sweeping control over international economic transactions to
the President. The President can investigate, regulate or prohibit transactions in
foreign exchange, transfers of credit or payments involving foreign interests, and
imports or exports of currency or securities.”® The President also has the authority
to block, nullify, or prohibit any acquisition, transfer, holding, or dealing in property
in which a foreign country or its national has an interest and that falls within the US
jurisdiction.”” When a national emergency is declared, the President must
immediately notify the US Congress and publish the declaration in the Federal
Register.”8 The President cannot invoke IEEPA for a pre-existing emergency unless
that emergency was expressly declared for IEEPA purposes.?

These explicit procedural safeguards in IEEPA signify that the US Congress
designed IEEPA to replace the authorities under TWEA in such a way that there
will be a balance between the President’s need for flexibility in addressing external
threats and at the same time the reporting requirements will ensure transparency and
accountability.

Even when IEEPA provides that the authority cannot be invoked for pre-existing
emergencies and a new emergency has to be declared for a new threat, President
Trump issued three executive orders,!® on February 1, 2025, which expanded an
earlier national emergency proclaimed dated January 20, 2025,191 with respect to the

%450 US.C. §1701.

%50 US.C. §1701(b).

%50 US.C. §1702.

o7 Id.

%850 US.C. §1621.

250 US.C. §1631.

100 Exec. Order No. 14,193, 90 FED. REG. 9,113 (Feb. 7, 2025); Exec. Order No. 14,194, 90
FED. REG. 9,117 (Feb. 7, 2025); Exec. Order No. 14,195, 90 FED. REG. 9,121 (Feb. 7, 2025).
101 Proclamation No. 10,886, supra note 82.
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Southern border. The January proclamation did not invoke IEEPA, nor was the
threat described as unusual and extraordinary. But the February proclamation
described a threat to US sovereignty which was geographically specific to the
Southern border caused by cartels, criminal gangs, terrorists, human traffickers,
smugglers, foreign adversaries, and illicit narcotics; this was a grave and imminent
threat to the US. These three orders of February were enacted for the respective
failure of Canada, Mexico, and China to combat criminal activities such as illicit
drugs and human trafficking into the US and thus, IEEPA was invoked to impose
tariffs.102

This is not something that only President Trump has done; past Presidents have also
done the same. For instance, President Barack Obama issued a Proclamation dated
February 25, 2011, with respect to “Blocking Property and Prohibiting Certain
Transactions Related to Libya”,'03 addressed the fact that Colonel Muammar
Qadhafi and his government took measures against the people of Libya. This EO
was expanded by EO 13726 dated April 19, 2016, titled “Blocking Property and
Suspending Entry into the United States of Persons Contributing to the Situation in
Libya”. Another instance would be that of EO 13338 dated May 11, 2004 titled
“Blocking Property of Certain Persons and Prohibiting the Export of Certain
Goods to Syria”,'0> which dealt with the emergency posed by the Government of
Sytia in supporting terrorism, continuing its occupation of Lebanon, pursuing
weapons of mass destruction and missile programs, and undermining efforts with
respect to the stabilisation and reconstruction of Iraq was modified by EO 13399
dated April 25, 2006 titled as “Blocking Property of Additional Persons in
Connection With the National Emergency with Respect to Syria”,!% to assist in the
investigation of the assassination of former Prime Minister of Lebanon, Rafiq
Hariri and other bombings etc., and this was further expanded by EO 13572 dated
April 29. 2011 titled “Blocking Property of Certain Persons with Respect to Human
Rights Abuses in Syria”,'07 which expanded the scope to cover human rights abuses
including those related to the repression of the people of Syria.

However, President Trump has departed from past presidential practice — none of
the past presidents invoked IEEPA to expand non-IEEPA emergencies. The
February 2025 orders blurred this distinction by relying on an existing NEA
emergency to justify economic measures under IEEPA, thereby raising questions

102 Exec. Order No. 14,193, 90 FED. REG. 9,113 (Feb. 7, 2025); Exec. Order No. 14,194, 90
FED. REG. 9,117 (Feb. 7, 2025); Exec. Order No. 14,195, 90 FED. REG. 9,121 (Feb. 7, 2025).
103 Bxec. Order 13,566, 76 FED. REG 11,315 (Mar. 2, 2011).

104 Exec. Order 13,726, 81 FED. REG 23,559 (Apr. 21, 2016).

105 Bxec. Order 13,338, 69 FED. REG 26,751 (May 11, 2004).

106 Exec. Order 13,399, 71 FED. REG 25,059 (Apt. 28, 2006).

107 Bxec. Order 13,572, 76 FED. REG. 24,787 (Mar. 3, 2011).
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about the legality of extending emergency powers to encompass new, geographically
distinct threats without a separate declaration. Past presidents have only expanded
the emergencies within the same statutory and factual framework. Thus, President
Trump’s exercise of his authority under IEEPA conflicts with IEEPA’s procedural
requirements.

As per IEEPA, the President must report to the US Congress while declaring a
national emergency outlining:

@) The circumstances necessitating the declaration;

(if) The reasons or circumstances constituting an unusual and extraordinary
foreign origin threat;

(i) Specific authorities to be exercised,;

(iv) Actions to be undertaken;

) Countries affected and the rationale for such measures.

The reporting does not end here, but follow-up reports must be submitted every six
months during the duration of the emergency. The US Congress can terminate the
emergency through a joint resolution, or it will lapse automatically if the President
does not renew it annually by public notice and formal transmittal to the US
Congtess. President Trump, in his February EOs merely “declare|[d] and reiterate[d]
a national emergency under the NEA and IEEPA to deal with that threat” without
mentioning why a new emergency was not declared or why the existing emergency
was expanded.

There have been instances where the US Congtress has directed the US President to
invoke IEEPA. For instance, with respect to the Nicaragua Human Rights and
Anticorruption Act of 2018, the US Congress directed the President to exercise the
authority under IEEPA to block and prohibit certain transactions.!® The US
Congtress had earlier asked the President to invoke Section 203 of IEEPA to assist
Haiti in 1986.!% Thus, in these instances, the US Congress waived the requirement
that the US President should declare a national emergency.

Sometimes, the US Congress has also retroactively approved the unilateral
invocations of the President’s authority under IEEPA. For instance, with respect to
Countering Iran’s Destabilizing Activities Act of 2017, for example, Congress
declared that “[iJt is the sense of Congtess that the Secretary of the Treasury and
the Secretary of State should continue to implement Executive Order No. 13382.7110

108 Nicaragua Human Rights and Anticorruption Act, Pub. L. No. 115-335, 132 Stat. 5,019
(2018).

109 Special Foreign Assistance Act, Pub. L. No. 99-529, 100 Stat. 3,010 (1986).

110 Countering America’s Adversaries Through Sanctions Act [hereinafter CAATSA], § 104,
22 US.C. § 9403; Exec. Otder No. 13,382, 70 FED. REG. 38,567 (July 1, 2005).
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There has also been an instance in the past where the President invoked IEEPA to
pre-empt parallel congressional activity. President Ronald Reagan invoked IEEPA
on September 9, 1985, through Executive Order 12532 and declared that “the
apartheid policies of South Africa constituted an unusual and extraordinary threat”
to US foreign policy and economic interests.!!! This EO came against the backdrop
of the US Congress moving forward with the Comprehensive Anti-Apartheid Act,
which proposed similar measures.!'? When questioned, President Reagan defended
his action by saying that the Bill contained provisions that ‘would have harmed the
very people [the US was| trying to help’.!13 Later, it was observed that the EO and
the legislation proposed similar measures, but by invoking IEEPA, President Reagan
asserted executive primacy in the formulation of foreign economic policy.

F. Judicial Review of IEEPA

The authority invoked under IEEPA has been judicially reviewed often. In
Youngstown Sheet & Tube Co. v. Sawyer,'1* Justice Frankfurter stated that “a systemic,
unbroken, executive practice, long pursued to the knowledge of the Congress and

never before questioned ... may be treated as a gloss on ‘Executive Power’ vested in
the President by §1 of Art. 11”115

President Reagan’s invocation of IEEPA and the executive order,''® which he issued
to ratify eatlier orders implementing the Algiers Accords,!!'” that ended the Iran
hostage crisis was challenged in Dames &> Moore v. Reagan (1981).118 Dames & Moore
had previously secured a court order attaching Iranian assets to satisfy a breach-of-
contract claim, but the executive order nullified that attachment. The company then
sued, arguing that IEEPA did not explicitly authorise the President to suspend
litigation. Following the decision in the Youngstown case, the Court stated that there
was Congress’s implicit approval of presidential practice where international claims

11 Exec. Order No. 12,532, 50 FED. REG. 36,861 (Sept. 9, 1985).

112 H.R. 1460, 99th Cong, (1986); see also Comprehensive Anti-Apartheid Act of 1986, Pub.
L. No. 99-440, 100 Stat. 1,086 (1980).

U3 Economic Sanctions Against South Africa, Remarks and a Question-and-Answer-Session with
Reporters on Signing E.O. 12532, (Sept. 9, 1985), 21 WEEKLY COMP. PRES. DOC. 1048, 1050.
114 Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952).

15 14, 610-611.

116 Exec. Order No. 12,294, 46 FED. REG. 14,111 (Feb. 26, 1981).

117 Declaration of the Government of the Democratic and Popular Republic of Algeria
(“General Declaration”), 75 A.J.LL. 418 (1981); Declaration of the Democratic and Popular
Republic of Algeria Concerning the Settlement of Claims by the Government of the United
States of America and the Government of the Islamic Republic of Iran (“Claims Settlement
Declaration”) 20 I.L.M. 223 (1981)(collectively “Algiers Accords”).

118 Dames & Moore v. Regan, 453 U.S. 654 (1981).
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can be settled by executive agreement and that the challenged action is not in conflict
with acts of Congress.!”

IEEPA has been examined under different constitutional doctrines. Sometimes, the
petitioners contend that presidential action was an unconstitutional delegation of
legislative power.!?0 They contend that the non-delegation principle of separation
of powers was violated by delegating too much power to the President. Usually, such
contentions have failed before the courts,!?! as the courts have held that an
intelligible principle governs this exercise of delegated authority.'2?

There have been issues that the actions taken under IEEPA, which have the result
of uncompensated taking of property rights, violates the Fifth Amendment as it
prohibits the taking of private property without just compensation and this is not
limited to the physical taking of the property but also imposes restrictions on the
right of enjoyment that decreases the value of the property or the right therein.123
The court held that IEEPA sanctions are foreign relations prerogatives of the US,
and the extinguishment of contractual rights due to IEEPA sanctions does not
require compensation under the Fifth Amendment.'?* In Rockefeller Ctr. Properties .
United States,'?> the Court of Federal Claims held that “those who trade with foreign
governments must ... take the President’s power into account in structuring their
transactions” while refusing to treat these transactions as compensable taking,12¢
Similatly, in the context of an employment contract, the Federal Circuit in Chang v
United States stated that “in light of one salient fact of economic life: that their ability

19 [

120 United States v. Dhafir, 461 E.3d 211, 212-13 (2d Cir. 2006) [hereinafter Dhafir].

121 United States v. Amirnazmi, 645 F3d 564, 576 (3d Cir. 2011) (upholding IEEPA’
delegation to the President); United States v. Mirza, 454 F. App’x 249, 256 (5th Cir. 2011);
Dhafir, supra note 123, 216—17; United States v. Arch Trading Co., 987 F.2d 1087, 1092-94
(4th Cir. 1993); see also United States v. Nazemzadeh, No. 11-CR-5726-L, 2014 WL 310460,
8 (S.D. Cal. Jan. 28, 2014); United States v. Vaghari, No. 08-693-01-02, 2009 WL 2245097, 1
(E.D. Pa. July 27, 2009); Clancy v. Office of Foreign Assets Control, No. 05-C-580, 2007 WL
1051767, 20-21 (E.D. Wis. Mar. 31, 2007), aff’d, 559 E.3d 595 (7th Cir. 2009); United States
v. Chalmers, 474 F. Supp. 2d 555, 566—68 (S.D.N.Y. 2007); United States v. Esfahani, No. 05-
CR-255, 2006 WL 163025, 1-4 (N.D. IIL Jan. 17, 2006); United States v. Anvari-Hamedani,
378 E. Supp. 2d 821, 829-30 (N.D. Ohio 2005); Global Relief Found., Inc. v. O’Neill, 207 F.
Supp. 2d 779, 807 (N.D. IlL. 2002), aff’d, 315 E3d 748 (7th Cir. 2002).

122 Dhafir, supra note 120, 215 (citing Mistretta v. United States, 488 U.S. 361, 372 (1989)).
123 Paradissiotis v. United States, 49 Fed. Cl. 16, 20 (2001) [hereinafter Paradissiotis].

124767 Third Ave. Assocs. v. United States, 48 F.3d 1575, 1581 (Fed. Cit. 1995).

125 Rockefeller v. United States, 257 U.S. 176 (1921).

126 Ctr. Properties v. Dhafir, 2 Fed. Cl. 586, 592 (1995).
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to perform and compel performance is contingent upon the continuation of friendly
relations between nations”.127

In Paradissiotis v. United States,)*® the Court of Federal Claims held that the plaintiff’s
stock options were “in every sense subordinate to the President’s power under the
IEEPA,” and therefore did not constitute a taking when sanctions extinguished the
claimant’s contractual rights.'?? In this case, the Court also held that:

[a] new tariff, an embargo, a draft, or a war may inevitably bring
upon individuals great losses; may, indeed, render valuable
property almost valueless. They may destroy the worth of
contracts. But whoever supposed that, because of this, a tariff
could not be changed, or a non-intercourse act, or an embargo
be enacted, or a war be declared? ... [W]as it ever imagined this
was taking private property without compensation or without
due process of law?13

With respect to the Fifth Amendment, IEEPA sanctions have also been challenged
that on the ground that due process has been violated. The Fifth Amendment
guarantees that no person shall be deprived of “life, liberty, or property, without due
process of law.” Usually, the courts apply the balancing test laid down in Mazhews v.
Eldridge,3! to determine if due process has been violated or not. In this case, the
Court states that such a determination will consider the following factors: private
interest at stake; risk of erroneous deprivation of private interest under existing
procedures, as well as the value of additional safeguards; and the Government’s
interest in maintaining its procedures.

Usually, with respect to IEEPA cases, the courts have looked at the actions of the
Office of Foreign Assets Control through the lens of the Fifth Amendment’s due
process clause and held that temporary deprivation,’> do not violate Fifth
Amendment’s due process requirement; pre-deprivation notice in sanctions
programmes,!3 does not violate the Fifth Amendment’s due process clause etc. As

127 Chang v. United States, 859 F.2d 893, 897 (Fed. Cir. 1988).

128 Paradissiotis, s#pra note 123.

129 I4., 21.

130 [,/

131 Colorado v. Spring, 424 U.S. 319 (1976).

12 TPT Co. v. United States, 1994 WL 613371, 86.

133 Glob. Relief Found., Inc. v. O’Neill, 207 E. Supp. 2d 779, 803—-04 (N.D. I1l. 2002). In this
case, the court emphasized the need for speed to prevent the flight of assets and destruction
of records.
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explained in Holy Land Found for Relief & Dev. v. Asheroft,'3* that OFAC’s designation
and blocking of assets of a charitable organisation without a notice or hearing did
not violate the due process clause, as there was a requirement of prompt
governmental action to prevent the dissipation of assets that might otherwise
support terrorist activities.

The only exception to this trend of putting IEEPA cases on a pedestal was the
decision in A/ Haramain Islamic Foundation v. U.S. Department of the Treasury,' in which
the Ninth Circuit Court examined OFAC’s reliance on classified information, limited
disclosure, and delayed administrative process by applying Mathews v. Eldridges
standard.’3 The Court held that OFAC’s failure to provide unclassified summary
and adequate notice violated procedural due process but it characterised these errors
as harmless as it would not have altered the outcome. Thus, even if due process
violation has been acknowledged, the Court still held that national security
considerations permit the use of undisclosed classified information provided the
procedures adopted by the government were reasonably designed to prevent
erroneous deprivation.

Sometimes, the courts have excluded foreign nationals from invoking the Fifth
Amendment due process clause for challenging IEEPA violations by stating that
constitutional due process is not available without a substantial connection to the
United States and that foreign nationals are limited to statutory procedural review
under the Administrative Procedutre Act.137

13% Holy Land Found. for Relief & Dev. v. Ashcroft, 219 E Supp. 2d 57, 77 (D.D.C. 2002).
135 Al Haramain Islamic Found., Inc. v. US. Dep’t of Treasury, 686 F.3d 965, 979 (9th Cir.
2012).

136 See id., 965, 979—80. In this case, while weighing the interests, the Ninth Circuit held that:
[bly design, a designation by OFAC completely shutters all domestic
operations of an entity. All assets are frozen. No person or organization may
conduct any business whatsoever with the entity, other than a very narrow
category of actions such as legal defense. Civil penalties attach even for
unwitting violations. Criminal penalties, including up to 20 years’
imprisonment, attach for wilful violations. For domestic organizations such as
AHIF-Oregon, a designation means that it conducts no business at all. The
designation is indefinite. Although an entity can seek administrative
reconsideration and limited judicial relief, those remedies take considerable
time, as evidenced by OFAC’s long administrative delay in this case and the
ordinary delays inherent in our judicial system. In sum, designation is not a
mere inconvenience or burden on certain property interests; designation
indefinitely renders a domestic organization financially defunct.

137 Rakhimov v. Gacki, No. CV 19-2554 (JEB), 2020 WL 1911561, at 5 (D.D.C. Apr. 20, 2020)

(citing People’s Mojahedin Org. of Iran v. US. Dep’t of State, 182 F3d 17, 22 (D.C. Cir.
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IEEPA actions have also been challenged on the grounds of violation of First
Amendment rights as well particularly right to free association, right to free speech,
right to religion etc.!3 However, the courts did not uphold the challenges. The courts
have stated that there is no right to support terrorists,!? and the courts distinguished
advocacy from financial support and that blocking the ability to provide financial
support does not implicate the freedom of association.'® The courts have also
stated that it will apply intermediate scrutiny rather than strict scrutiny which is
applied for political contribution cases.!4!

There was one exception to this as the organisation itself was not designated as
Specially Designated Global Terrorist (SDGT) but this organisation planned
coordinated activity with another organisation which was designated as SDGT and
the Court stated that OFAC’ action would be subject to strict scrutiny.!42

Interestingly, a First Amendment rights challenge to IEEPA actions was invoked
when President Trump, in his first administration, issued executive orders to curb
the spread of mobile applications of companies in China, targeting TikTok and
WeChat.!43 Before issuing these executive orders, President Trump on May 15, 2019,
declared an emergency that the unrestricted acquisition or use of information and
communications technology or services designed, developed, manufactured, or
supplied by persons owned by, controlled by, or subject to the jurisdiction or
direction of foreign adversaries in the United States constituted a threat to national
security.#

When these orders were challenged before the courts,'# the courts held that the
prohibitions also indirectly regulated the exchange of informational materials, which

1999)); see also Fulmen Co. v. Office of Foreign Assets Control, 547 F. Supp. 3d 13, 22 (D.D.C.
2020).

138 KindHearts, 647 F. Supp. 2d, 889; Islamic Am. Relief Agency v. Unidentified FBI Agents,
394 F. Supp. 2d 34, 52-55 (D.D.C. 2005); United States v. Lindh, 212 F. Supp. 2d 541, 570
(E.D. Va. 2002).

139 Islamic Am. Relief Agency v. Gonzales, 477 F3d 728, 735 (D.C. Cir. 2007); Holy Land,
Found. for Relief & Dev. v. Ashcroft, 333 F.3d 156, 166 (D.C. Cir. 2003).

140 Islamic Am. Relief Agency, 477 F.3d, 736.

141 Kadi v. Geithner, 42 F. Supp. 3d 1, 32 (D.D.C. 2012).

142 Al Haramain Islamic Foundation, Inc. v. U.S. Dept. of Treasury, 686 F3d 965, 997 (9th
Cir. 2012).

143 Exec. Order No. 13,942, 85 FED. REG. 48,637 (Aug. 11, 2020); Exec. Order No. 13,943,
85 FED. REG. 48,041 (Aug 11, 2020).

144 Exec. Order No. 13,873, 84 FED. REG. 22,689 (May 17, 2019).

145 Marland v. Trump, 498 E Supp. 3d 624 (E.D. Pa. 2020), appeal dismissed, 2021 WL
5346749, 1 (3d Cir. July 14, 2021); U.S. WeChat Users Alliance v. Trump, 488 F. Supp. 3d 912
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were expressly protected under Section 1702(b) and were #/tra vires IEEPA. In the
case brought by WeChat, the challenge also included a violation of First Amendment
rights as it eliminated the primary mode of communication for Chinese-speaking
users in the United States and it was not narrowly tailored to the government’s
national security interests.'* Eventually, during the Biden Administration, these
executive orders were rescinded, and the US Congress enacted a legislation,
Protecting Americans from Foreign Adversary Controlled Applications Act
(PAFACAA) to address foreign-controlled applications.

IEEPA has also been used to regulate emerging technologies as they pose new
challenges. In VVan Loon v. Department of the Treasury,'¥ the Fifth Circuit considered
whether ‘smart contracts’ used by the Tornado Cash crypto-mixing protocol
constitute ‘property’ or an ‘interest in property’ within the meaning of IEEPA.
Reversing the district court, the Fifth Circuit held that immutable, self-executing
smart contracts cannot be owned and therefore fall outside IEEPAs regulatory
reach.

Until Congress enacted the Export Control Reform Act of 2018, the Export
Administration Act (EAA) periodically lapsed, prompting successive Presidents to
rely on IEEPA to continue dual-use export controls. Beginning with President
Reagan’s 1983 declaration under EO 12444, Presidents uniformly treated the lapse
of the EAA as an ‘unusual and extraordinary threat’ justifying the invocation of
IEEPA authority to preserve the export control regime. President George W. Bush
continued this practice through EO 13222 in 2001, an order renewed annually by
Presidents Obama and Trump.

Courts have largely accepted this use of IEEPA as consistent with congressional
intent. However, they have distinguished between procedural continuity, which is
permissible and substantive expansion which is not.

IV. IEEPA AND THE 2025 TARIFF EXPERIMENTS: NOVELTY AND
CONTROVERSY

Today, IEEPA is at the centre of a new strategy where President Trump is using
emergency powers to impose import tariffs without the usual procedural steps. This
makes IEEPA distinct from tariff authorities such as Section 301 or Section 232,
which require formal investigations, findings, and public input. The President
undertook an unprecedented deployment of IEEPA and issued a series of

(N.D. Cal. 2020)(appeal dismissed, 2021 WL 4692706)(9th Cir. Aug. 9, 2021) [hereinafter U.S.
WeChat].

146 U.S. WeChat, su#pra note 145.

147 Van Loon v. Dep’t of the Treasury, 122 F4th 549 (5th Cir. 2024).
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proclamations and executive orders, invoking declared national emergencies to
justify the imposition of import duties and the modification of longstanding tariff
treatment, including the suspension of de minimis exemptions and imposition of
high, country-specific reciprocal tariffs.

Until 2025, IEEPA had never been used by any former US President to impose
import duties. But since February 2025, President Trump, citing IEEPA, has
imposed tariffs on the trading partners of the US, including India. The 2025
measures, therefore represented a novel fusion of emergency economic authority
with tariff policy, a domain traditionally reserved for Congress. A total of eleven
emergencies were declared in the second Trump Administration in 2025 for
imposing tariffs, invoking IEEPA.

The following table provides the list of tariffs imposed on trading partners:

Table 7. List of Tariffs Imposed on Trading Partners

Description / Country .
Legal Authority Affected Current Tariff Rate / Status
Actions Under IEEPA
Fentanyl-related Canada 35% on most goods; 10% on potash and
Canadian energy; USMCA exemption
Fentanyl & Migration Mexico 25% on most goods; 10% on potash;
USMCA exemption
Fentanyl-related China 20% on all goods; de minimis duty-free
treatment ended
Venezuelan Oil Designated 25% on all goods from countries
Countries designated by the Secretary of State
Trade Deficit / Global 10%—41% by country; paused 125%
Reciprocal Tariffs tariff on China
Ending De Minimis Global De minimis duty-free treatment
Treatment eliminated
Brazil’s Government Brazil 40% on select goods (with exceptions)

Policies
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Russian Oil India 25% on most goods (with exceptions)

Actions Under Section 232 (Trade Expansion Act of 1962)

Steel Global 50% globally; 25% on UK imports
Aluminium Global 50% globally; 25% on UK imports
Automobiles & Parts  Global 25% globally; 10% for UK* 15% for

Japan;* USMCA exceptions; pending:
15% for EU and South Korea

Copper Global 50% on semi-finished copper products
Timber / Lumber TBD Investigation initiated (Mar. 2025)
Semiconductors TBD Investigation initiated (Apr. 2025)
Pharmaceuticals TBD Investigation initiated (Apr. 2025)
Critical Minerals TBD Investigation initiated (Apr. 2025)
Heavy Trucks TBD Investigation initiated (Apr. 2025)
Aircraft TBD Investigation initiated (May 2025)
Drones TBD Investigation initiated (July 2025)
Polysilicon TBD Investigation initiated (July 2025)
Wind Turbines TBD Investigation initiated (Aug. 2025)

Actions Under Section 301 (Trade Act of 1974)

China’s Semiconductor China Investigation ongoing; public hearings held
Policies Mar. 2025

Foreign Digital Services TBD  President directed USTR to consider
Taxes renewing prior investigation

China’s Shipping China Investigation completed; remedies under
Industries consideration
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International Seafood TBD  USTR considering new investigation

Brazil’s Trade Practices ~ Brazil Investigation initiated (July 2025)

Source: Congressional Research Service (CRS), US Congress

As discussed above, the US Congress can now terminate the emergencies through a
joint resolution. The practical difficulty of terminating national emergencies is a
central institutional problem. The NEA originally permitted Congress to terminate
an emergency by privileged concurrent resolution, but doctrines on legislative vetoes
and subsequent case law increased the difficulty of termination, now effectively
requiring a joint resolution subject to presidential veto.

IEEPA contains a ‘savings’ provision that permits the continuation of certain
property blocks if necessary to resolve claims involving a sanctioned country or its
nationals, but the scope of that provision and its interaction with broad sanctions
programs are ambiguous. Termination of an emergency therefore, raises complex
legal questions about the fate of sanctions, the permissibility of continuing certain
blocks under alternative statutory authority, and the scope of the savings clause.

In 2019, for the first time, both houses of Congress passed a resolution to terminate
the declaration of a national emergency with respect to the southern border of the
United States.!* However, President Trump vetoed this resolution and thus the
resolution failed. In 2023, the US Congress voted to terminate the national
emergency declared with respect to the Novel Coronavirus Disease 2019 (COVID-
19) outbreak, and President Biden signed the resolution terminating the national
emergency.!*¥ It should also be noted that in 2023, some members of the US
Congtess introduced five bills for terminating emergencies that had invoked IEEPA,
but all five bills failed to pass in the US Congress.!>

Despite these complexities, between February, 2025 and September, 2025, the US
Congress undertook multiple efforts to terminate the emergencies declared by
President Trump for the purpose of imposing tariffs. As can be seen from the table
below, joint resolutions were introduced in the US Congress each targeting a distinct
emergency. The Resolutions are only at the introductory stage now.

148 H.J. Res. 46, 116th Cong. (2019); S.J. Res. 10, 116th Cong. (2019).

149 Act of Apr. 10, 2023, Pub. L. No. 118-3, 137 Stat. 6.

150 H.J. Res. 068 (Boebert), 118th Cong., (June 12, 2023); H.J. Res. 70 (
Gosar), 118th Cong,, 1st Sess. (June 12, 2023); H.J. Res. 71 (Crane), 118th Cong,., 1st Sess.
(June 14, 2023); H.J. Res. 74 (Gosar), 118th Cong., 1st Sess. (June 15, 2023); H.J. Res. 79
(Gaetz), 118th Cong., 1st Sess. (July 6, 2023).
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Bas1s' for Congressional | Status (as
Date Tariff . .
Emergency E Action Action (Joint of
Target mergency ¢ Resolution to | September
Declared Under Terminate) 1,2025)
IEEPA ’

Canadal! Feb. 1,2025 | Alleged Joint resolution | Not
failure to | introduced  to | adopted;
curb  illicit | terminate  the | emergency
drug emergency ongoing
trafficking
and  illegal
migration
into the US

Mexico!52 Feb. 1, 2025 | Similar Joint resolution | Not
allegations introduced  to | adopted,;
regarding terminate  the | emergency
trafficking emergency ongoing
and migrant
flows

Global Trade | Apr. 2,2025 | Tariffs  to | Joint resolution | Not

Deficit address introduced  to | adopted;

(Multiple “persistent terminate  the | emergency

Countries)!53 annual US| emergency ongoing
goods trade
deficits”

Brazil!s4 July 30, 2025 | Tariffs Joint resolution | Not
imposed for | introduced to | adopted,;
alleged terminate  the | emergency
violations of | emergency ongoing
free-
expression
rights of US
persons

151 HJ. Res. 72, 119th Cong. (2025).
152 H.J. Res. 73, 119th Cong. (2025).
153 H.J. Res. 91, 119th Cong. (2025).
154 F1J. Res. 117, 119th Cong, (2025).
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Source: Congressional Research Service (CRS), US Congress

In January, 2025, concern in the US Congress over the use of IEEPA to impose
tariffs also prompted the introduction of proposals in both chambers to narrow the
presidential authority in the statute. Thus, in the Senate, Protecting Americans from
Tax Hikes on Imported Goods Act, 2025, was introduced on January 17, 2025 by
Senators Shaheed, Wyden, and Kaine to amend Section 203 of IEEPA by clarifying
in the section itself that IEEPA does not authorise the President to impose or
increase duties or tariff-rate quotas on imported goods.!55 The Bill also provided for
the preservation of the President’s ability to exclude specific categories of imports
entirely but the amendment categorically barred the use of IEEPA as a basis for
unilateral tariff increases. In the House, on January 15, 2025, the Prevent Tariff
Abuse Act was introduced by Representative DelBene and a coalition of co-
sponsors proposing to amend Section 203 of IEEPA to prohibit the imposition of
duties, tariff-rate quotas, or other import quotas under IEEPA.15¢ Both these Bills
have only been introduced as of now and only time will reveal the fate of these Bills.

The Executive’s 2025 IEEPA tariff program triggered an intense wave of litigation
across multiple fora, federal district courts, the US Court of International Trade
(CIT), and the federal courts of appeals. The first set of tariffs, popularly known as
‘fentanyl tariffs’ or ‘trafficking tariffs’ were imposed on Canada, Mexico, and China
on February 1, 2025. The second set was imposed on April 2, 2025 for lack of
reciprocity in foreign trade relationships.’>” By April 2025, many importers and other
affected parties initiated a wave of litigation challenging the fentanyl tariffs and
wortldwide tariffs and the cases were filed in multiple jurisdictions like federal district
courts and the CIT. It is also interesting to note that the US government has argued
that the challenge to IEEPA tariffs fell within the jurisdiction of US CIT only and
had asked for transfer of federal district court cases.!8

Two early and high-profile cases illustrate the legal issues and judicial responses:
V0.8, Selections, Inc. v. United States,'>* and Learning Resources, Inc. v. Donald Trunp 100
In V.O.8. Selections, Inc. v. United States case,'o! the plaintiffs included a company,
V.O.S. Selections Inc that imports wines and spirits and filed the lawsuit on April 14,
2025 before the US CIT challenging the fentanyl tariffs and worldwide tariffs. A

155 §.J. Res. 151, 119th Cong. (2025).

156 H.R. Res. 407, 119th Cong. (2025) [hereinafter H.R. Res. 407].

157 Exec. Order No. 14,257, 90 FED. REG. 24,419 (Apt. 7, 2025).

158 See Emily Ley Paper, Inc. v. Trump, 955 F.3d 1248 (11th Cir. 2020).

159 V.O.S. Selections, Inc. v. Trump, 25-1812 (Fed. Cir. Aug. 29, 2025). [hereinafter V.O.S
selections].

160 Learning Resources, Inc. v. Trump, 912 E3d 581 (D.C. Cir. 2019).

161 V.O.S selections, s#pra note 159.
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similar case was filed before US CIT on April 23, 2025, State of Oregon v. US
Department of Homeland Security.'%2 Thus, the US CIT gave summary judgment in both
on May 29, 2025 and held that IEEPA did not authorise the US President to impose
worldwide tariffs or trafficking tariffs. The Federal Circuit Court, on August 29,
2025, affirmed the CIT’ decision but remanded the case to the CIT to reconsider
the propriety and scope of a permanent injunction against the government.'%> This
remand was undertaken because of the Supreme Court’s decision in Trump v. CASA
Ine,'o* where the Supreme Court held that the Judiciary Act of 1789 did not authorise
nationwide injunctions, when the trial courts passed nationwide injunctions against
the enforcement of Birthright Citizenship (EO No. 14160 titled “Protecting the
Meaning and Value of American Citizenship”, which provided that the protections
afforded to individuals under the Citizenship Clause of the Fourteenth Amendment,
known as birthright citizenship, will not be available to individuals born in the United
States to specified categories of alien parents). Thus, because of this decision, the
cases returned to the district courts for consideration of the proper scope of
injunctive relief in each case.

But the Federal Circuit Court clarified certain issues. Firstly, the Court held that CIT
had jurisdiction as the statute,!%> grants exclusive jurisdiction to CIT over matters
that arise out of any law providing for tariffs, duties, fees, or other taxes on imports
for reasons other than raising revenue. Since the Executive Orders modified the
Harmonised Tariff Schedule of the United States, the Federal Circuit Court held
that CIT had jurisdiction even when IEEPA was invoked, thereby differentiating the
merits issue (whether IEEPA can be invoked for imposing tariffs) from the
jurisdictional issue.

While deciding on the merits, the Federal Circuit court held that IEEPA did not
authorise the trafficking or worldwide tariffs, while leaving the question of whether
IEEPA can authorise other tariffs open. In the words of the Court:

We are not addressing whether the President’s actions should
have been taken as a matter of policy. Nor are we deciding
whether IEEPA authorises any tariffs at all. Rather, the only
issue we resolve on appeal is whether the Trafficking Tariffs and
Reciprocal Tariffs imposed by the Challenged Executive Orders
are authorised by IEEPA. We conclude they are not.!6

162 State of Oregon v. United States Dep’t. Trade Apr. 23, 2025).
163 V.O.S selections, s#pra note 159.

164 CASA, Inc. v. Trump, 763 F. Supp. 3d 723 (D. Md. 2025).
16528 U.S.C § 1581.

166 V.O.S selections, s#pra note 159, at 20.
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But the Federal Circuit Court, by comparing other statutes, concluded that the US
Congress always explicitly delegated the power to impose tariffs in unequivocal
terms, but IEEPA only gives the authority to the President to regulate imports. The
Federal Circuit Court also invoked the major questions doctrine and held that
IEEPA cannot be interpreted to authorise unlimited tariffs without a clear
congressional statement, as tariffs are a core legislative power.

The US government argued on the basis of Uwited States v. Yoshida International Inc,
where President Nixon authorised a 10% import surcharge for fewer than five
months in 1971 to address a balance-of-payment emergency, and the US Congress
ratified it. The Court rejected this argument by saying that even if the US Congress
ratified it, the measure was a narrow time-limited surcharge under TWEA and
therefore cannot justify a far broader tariff regime at issue. Some judges even opined
that IEEPA would violate the non-delegation doctrine if the President were allowed
to invoke IEEPA for imposing tariffs, as it would place neither quantitative nor
qualitative restrictions on tariffs. A few judges dissented as well, by rejecting the
majority’s reliance on the major questions doctrine and non-delegation doctrine, by
reasoning that IEEPA deliberately gave broader powers to the US President.

This decision of the Federal Circuit is stayed as the Supreme Court passed an order
on September 9, 2025, allowing the US government’s request to review the Federal
Circuit’s decision on an expedited basis.!?

In Learning Resounrces, Inc v. Donald Trump,'%® again, the petitioners challenged the
trafficking tariffs and worldwide tariffs on April 22, 2025, in the US District Court
for the District of Columbia. This Court also gave a preliminary injunction
prohibiting the government from collecting the challenged tariffs from the plaintiffs.
Interestingly, in this case, the Court stated that it has the jurisdiction and refused to
transfer the case to the CIT, which was sought by the government. The Court further
held that since the challenge was to IEEPA-based tariffs and IEEPA did not grant
any tariff authority to the President, the case could not fall within the CIT’ exclusive
jurisdiction. This Court also relied on the major questions doctrine and stated that
Congtress could not have silently authorised the President to levy tariffs. This Court
also declined to follow the Yoshida International reasoning and relied on purposivism,
inconsistent with the interpretative doctrine and that Congress enacted Section 122
precisely because TWEA did not provide authority for imposing tariffs. This
decision was appealed by the government to the D.C. Circuit Court, but with
September 9™ decision of the Supreme Court, the government requested D.C.
Circuit Court to hold its proceedings in abeyance. It remains to be seen how the
Supreme Court decides this matter.

167 Miscellaneous Order, Order List (U.S. Sept. 9, 2025).
168 [earning Resources, Inc. v. Trump, No. 25-01248 (Fed. Cir. 2025).
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There were also other challenges pending across multiple courts, such as Webber v.
DHS;' State of California v. Trump;”0 Princess Awesome, LLC v. CBP;"7! Axle of
Dearborn, Inc. v. Department of Commerce.)7? Collectively, these cases illustrate a
substantial judicial reckoning over the scope of presidential emergency economic
powers under IEEPA. The Supreme Court’s forthcoming decision in the
consolidated appeals is therefore poised to serve as a landmark precedent in the
modern law of economic emergencies and trade policymaking,

V. FROM RULES TO LEVERAGE: EMERGENCY TARIFFS AND THE RISE OF
POWER-BASED TRADE POLICY

Following the invocation of IEEPA to impose tariffs on trading partners, the US
has entered into negotiations with several trading partners, and many agreements
have already been concluded. The US has already reached framework agreements
with the UK, EU, and Japan as well. The US can also be seen to have reached a tariff
truce with China. In regard to the UK, there was an announcement on May 8, 2025
and partial relief from Section 232 tariffs on steel, aluminium and automobile were
provided, and imports from the UK were subjected to a 10% tariff only under
IEEPA action.'” With the EU, the first announcement came on July 28, 2025,174 the
second set of terms was announced on August 21, 2025.175 The terms include a 15%
tariff ceiling for EU goods, and certain exemptions were provided for specific
goods, such as aircraft, pharmaceuticals, and certain natural resources. There were
also conditional relief from Section 232 actions with respect to automobiles,
semiconductors, pharmaceuticals, and lumber.

169 Webber v. US. Dep’t. of Homeland Sec., No. 25-2717 (9th Cir. 2025).

170 State of California v. Trump, No. 3:25-cv-03372 (N.D. Cal.).

171 Princess Awesome, LLILC v. United States Customs and Border Protection, No. 1:25-cv-
00078, (Ct. Intl. Trade).

172 Axle of Dearborn, Inc. v. Department of Commerce, No. 1:25-cv-00091, (Ct. Intl. Trade).
173 Exec. Order No. 14,309, 90 FED. REG. 26,419 (June 23, 2025); General Terms for the United
States of America and the United Kingdom of Great Britain and Northern Ireland Economic Prosperity
Deal May 8, 2025), https:/ /perma.cc/WS47-2SRL; Exec. Otder 14309, 90 FED. REG. 27,851
(June 30, 2025).

17+ WHITE HOUSE, FACT SHEET: THE UNITED STATES AND EUROPEAN UNION REACH
MASSIVE TRADE DEAL (July 28, 2025), https://perma.cc/Y5V7-9TWZ; EUROPEAN
COMMISSION, EU-US TRADE DEAL EXPLAINED (]uly 28,
2025), https://ec.cutopa.cu/commission/presscornet/detail/en/qanda_25_1930.

175 Joint Statement on a United States-European Union Framework on an Agreement on Reciprocal, Fair,
and Balanced Trade (Aug. 21, 2025), https://perma.cc/9WUS-5AHA.
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With Japan, terms were announced on July 23, 2025.17¢ Accordingly, the US
President enacted an EO 14345 on September 4, 2025.177 The US established a 15%
tariff ceiling for goods from Japan under IEEPA action, as well as for Section 232
action on automobiles. Pharmaceuticals and certain natural resources which were
not domestically available were exempted as well. With China, the terms were
announced on May 12, 2025, and a 90-day reduction in bilateral tariffs was
announced.!” It should also be noted that China instituted a WTO dispute against
the US for IEEPA tariffs, and it is currently in the consultation stage.!” Now that
the negotiations seem to ease the tariffs, it is doubtful whether the WTO dispute will
move forward to the panel stage.

The US is also exploring framework agreements with Vietnam, Indonesia, the
Philippines, and South Korea. With Vietnam, terms included a 20% tariff on
Vietnamese goods and exemptions for certain goods from Vietnam, like coffee.!80
With Indonesia, the US exempted major agricultural exports such as palm oil, cocoa,
and rubber from 19% IEEPA tariff as they are not domestically produced in the US,
and in return, Indonesia has agreed to remove 99% tariff barriers for imports from

176 WHITE HOUSE, FACT SHEET: PRESIDENT DONALD J. TRUMP SECURES UNPRECEDENTED
US.-JAPAN ~ STRATEGIC TRADE AND INVESTMENT AGREEMENT  (July 23,
2025), https://perma.cc/B4SA-TFKG; PRIME MINISTER’S OFFICE OF JAPAN, PRESS
CONFERENCE BY PRIME MINISTER ISHIBA SHIGERU REGARDING THE AGREEMENT
REACHED IN THE JAPAN-U.S. CONSULTATION ON U.S. TARIFF MEASURES AND OTHER
MATTERS (July 23, 2025), https://perma.cc/EU3Z-WLYU.

177 Exec. Order No. 14,345, 90 FED. REG. 43,535 (Sept. 9, 2025); International Trade
Administration, 90 FED. REG. 44,638 (Sept. 16, 2025).

18 Joint Statement on U.S.-China Economic and Trade Meeting in Geneva (May 12, 2025),
https://perma.cc/SUTU-YENR: see also Spencer Kimball, The biggest takeaways from the Trump-
Xi meeting — what the truce covers and what is still wunclear, CNBC (Oct. 30, 2025),
https:/ /www.cnbe.com/2025/10/30/ trump-xi-south-kotea-rare-earth-tariff-trade-wat-
nvidia.html.

179 Request for Consultations by China, United States — Universal and Country-Specific Additional
Duties on Imports from China, WTO Docs. WT/DS638/1, G/L/1567 & G/SCM/D141/1
(Apr. 8, 2025),
https:/ /docs.wto.otg/dol2fe/Pages/SS/directdoc.aspxrfilename=Q:/G/L/1567.pdf&Ope
n=True.

180 Khanh Vu & Francesco Guarascio, Vetnam Eyes Tariff Deal Soon, as U.S. Seeks to Cut Huge
Trade  Deficit, REUTERS (Nowv. 12, 2025), https://www.reuters.com/world/asia-
pacific/vietham-expects-sign-trade-deal-with-us-soon-deputy-pm-says-2025-11-12/.
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the US.'8! In addition to this, Indonesia has committed to making purchases in
energy, agricultural products, and Boeing aircraft.!s?

With respect to South Korea, after the Trump-Lee summit, the tariffs on Korean
goods were reduced from 25% to 15% under the reciprocal tariff policy, and the
tariff on pharmaceuticals was capped at 15%. In return, South Korea agreed to
major strategic cooperation.!83

On November 14, 2025, President Donald Trump issued an executive order
eliminating tariffs on more than 200 food and agricultural commodities, including
beef, coffee, bananas, citrus products, tea, cocoa, spices, and certain fertilisers, in an
effort to address mounting domestic concerns over persistently high grocery prices.
The policy reversal marked a notable departure from the Trump Administration’s
carlier position that tariffs do not materially increase consumer prices, a claim
contradicted by economic evidence and growing public dissatisfaction. The timing
followed significant electoral setbacks for Republicans in the November off-year
elections, where voters in several states, notably Virginia and New Jersey, identified
economic pressures and the rising cost of living as their primary concerns.

The tariff rollback also intersected with the Trump Administration’s broader use of
trade diplomacy to recalibrate supply chains and reduce inflationary pressures. The
executive order was issued shortly after the United States concluded a series of
framework agreements with Ecuador, Guatemala, El Salvador, and Argentina aimed
at lowering or removing import levies on agricultural products not produced
domestically. These agreements were presented as mechanisms to increase the
availability of key food imports, particularly coffee and tropical fruits, and thereby
alleviate consumer price pressures. Record-high beef prices, partly attributable to
the Trump Administration’s earlier imposition of 50% tariffs on Brazilian beef, had
become a particularly salient political issue and were explicitly cited by President
Trump as a factor motivating the rollback.

Although framed as an affordability initiative, the policy also suggested a strategic
recalibration of the Trump Administration’s tariff architecture in anticipation of

181 Sebastian Strangio, Indonesia Has Secured US Tariff Exemptions for Products Including Palm Oil,
Minister Says, THE DIPLOMAT (Aug. 27, 2025),
https://thediplomat.com/2025/08/indonesia-has-secured-us-tariff-exemptions-for-
products-including-palm-oil-ministet-says/.

182 1]

183 Riya R. Alex, U.S. and South Korea Finalise Trade Details After Trump—I.ee Meet; Tariffs, Nuclear
Submarines, Shipbuilding, Al n Focus, MINT (Now. 14, 2025),
https:/ /www.livemint.com/economy/us-and-south-korea-finalise-trade-details-after-
trump-lee-meet-tariffs-nuclear-submarines-shipbuilding-ai-in-focus-11763084541975.html.
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ongoing legal uncertainty surrounding the President’s tariff authorities under
IEEPA. Should the Supreme Court invalidate the 2025 ‘worldwide tariffs’, the
Trump Administration could employ these sectoral tariff reductions and the
associated framework agreements as alternative pathways to shape US import flows
while mitigating domestic political backlash.

Collectively, these negotiated outcomes illustrate how the Trump Administration
used the leverage of IEEPA-based tariff threats to pursue a hybrid strategy of
economic coercion and incentives, combining tariff ceilings, sector-specific
exemptions, investment commitments, and strategic cooperation across critical
industries. The evolving negotiations underscore the dynamic and transactional
nature of this tariff diplomacy, with further adjustments likely to come as talks
continue, and as the legal fate of IEEPA-based tariff authority awaits review by the
Supreme Court. Tariffs were not merely protective measures but instruments of
coercive trade diplomacy. The negotiation patterns reveal a consistent mechanism:

1. IEEPA-based tariff threat/imposition.

2. Trading Partner secks partial relief.

3. US demands concessions (investment, market access, regulatory alignment).

4. Tariff ceilings, exemptions, or rollbacks are granted.

This cycle demonstrates how emergency powers became a bargaining tool to extract
commitments ranging from $200 billion in Swiss investment to Korean participation
in strategic sectors such as Al and nuclear submarines, to Indonesian commitments
on tariff elimination and commodity purchases. Analytically, this constitutes a shift
from rule-based to transactional trade diplomacy, with tariffs serving as leverage
rather than as ends in themselves.

Several institutional features help explain why the executive turned to IEEPA. First,
IEEPA allows for rapid executive action without the multi-stage investigations and
public processes that Section 232, dealing with national security investigations and
Section 301, dealing with unfair trade practices, ordinarily require. Second, the
political difficulty of congressional coordination meant that an executive route
offered a path to immediate leverage. Third, the persistence and difficulty of
terminating declared emergencies under the NEA created a durable legal basis that
the executive could use to sustain measures beyond short windows of crisis. Finally,
the executive’s use of IEEPA in 2025 reflects a strategic calculus: the threat of
immediate, high tariffs creates bargaining leverage that could be converted into
negotiated framework agreements and reciprocal concessions from trade partners,
thus transforming emergency powers into instruments of trade diplomacy.
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VI. INDIA UNDER THE 2025 IEEPA TARIFFS: STRATEGIC EXPOSURE AND
POLICY RESPONSE

India is among the countries directly affected by President Trump’s unprecedented
use of IEEPA to impose tariffs. President Trump issued an emergency titled “Russia
(Harmful Activities) — Imposing Tariffs on India” on August 6, 2025. The
emergency invoked IEEPA, thereby bypassing statutory safeguards in Sections 232
and 301. The imposition of steep US tariffs reportedly reaching 50% on several
categories of Indian exports has generated significant economic and political
pressure within India, prompting an urgent policy response from the government.
In early November 2025, Prime Minister Narendra Modi convened a high-level
meeting with major export bodies representing textiles and apparel, leather,
engineering goods, seafood, and gems and jewellery sectors that have been
disproportionately affected by the tariff hike.!8% Labour-intensive industries,
particulatly textiles and leather, have been hit the hardest due to their dependence
on the US market and their concentration in politically salient states such as Tamil
Nadu, Gujarat, and Bihar. In contrast, electronics and pharmaceutical exports
remained comparatively insulated because of exemptions negotiated earlier during
the year.

In response, the Indian government has intensified efforts to diversify export
markets, advising exporters to shift commercial engagement toward Europe, West
Asia, and Africa to mitigate losses in the US market. Upcoming free trade
agreements (FT'As) with the European Union, New Zealand, and Chile have been
positioned as strategic avenues for maintaining export momentum. Concurrently,
the Commerce Department is finalising Export Mission 2025, an initiative
announced in February and aimed at addressing systemic inefficiencies in export
financing, market access support, and non-tariff barriers.

Taken together, India’s multi-pronged response to the US tariff actions, combining
diplomatic recalibration, domestic regulatory reform, and strategic export
diversification, illustrates the broader international ripple effects of the United
States’ aggressive tariff strategy under IEEPA and related authorities. The renewed
momentum in US—India trade diplomacy also follows the appointment of Sergio
Gor on November 11, 2025, as the US Ambassador to India. During Gor’s swearing-
in ceremony, President Trump suggested that reductions in US tariffs on Indian
imports may form part of an impending agreement, stating that the two countries
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were ‘“very close to something that could make a real difference”'®> A
comprehensive agreement would need to resolve a range of persistent disputes.!86

Taken together, the 2025 IEEPA-based tariffs expose deeper structural
vulnerabilities in India’s export profile and illuminate the broader geopolitical
transformation of global trade governance. India’s heavy reliance on labour-
intensive exports to the United States, particulatly in textiles, leather, and engineering
goods, has rendered its supply chains acutely sensitive to unilateral tariff shocks,
highlighting the fragility of India’s insertion into global value chains. The episode
simultaneously demonstrates how the United States has begun to weaponize
emergency economic powers as an instrument of coercive trade diplomacy,
bypassing the procedural safeguards embedded in Sections 232 and 301, and
leveraging IEEPA to impose immediate, wide-ranging tariffs without investigation
or findings. For India, this creates a precarious strategic environment in which
commercial access to its largest export markets can be altered overnight through
domestic legal mechanisms entirely outside the WTO framework. Since these tariffs
were imposed under the emergency statute (IEEPA) and not under the trade
statutes, certain procedural and transparency safeguards were violated like
requirement of formal investigation, public hearing, consultation etc. The labous-
intensive sectors in India rely heavily on price competitiveness and have thin profit
margin and with these tariffs, they have become very vulnerable and may not
withstand unilateral tariff shock.

India’s response like market diversification and export mission cannot neutralise this
vulnerability as diversification is slow and the demand in the US market is immediate.
Even when the diplomatic engagement may signal tariff reduction, it should not be
forgotten that the relief may come through bargaining and not as a matter of right
which was envisaged in WTO law. This highlights the transactional nature of access
to remedy.

More broadly, the crisis illustrates the accelerating fragmentation of the global
trading system as emergency laws displace multilateral rules, and major powers
increasingly rely on ad hoc bargaining, tariff ceilings, exemptions, and transactional
agreements rather than binding disciplines.

VII. CONCLUSION
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President Donald Trump’s reciprocal tariff regime has hastened the unravelling of
the post-war multilateral trading order built upon the General Agreement on Tariffs
and Trade (GATT) in 1948, and institutionalised through the WTO in 1995.
Although organisationally more sophisticated, the WTO remained anchored in
GATT’s foundational commitments, notably the principle of non-discrimination.
President Trump’s partner-specific tariff rates, reinstated and expanded
intermittently throughout 2025, stand in direct contradiction to this core norm.

The resulting policy oscillations generated considerable uncertainty, raising costs for
US consumers and producers, disrupting global supply chains, and provoking
retaliation from major trading partners. At the systemic level, the proliferation of
bespoke bilateral understandings under President Trump’s reciprocal tariff
framework threatens to displace the WTO’s rules-based architecture with a
fragmented web of preferential arrangements.

This erosion has been compounded by deliberate US disengagement from the
WTO?s institutional machinery. Beginning with the 2019 restrictions on Huawei and
continuing through the Trump and Biden administrations, the United States blocked
appointments to the Appellate Body, rendering the dispute settlement system
inoperative. Without a functioning appellate mechanism, WTO rulings, such as the
2022 decision finding Trump’s steel and aluminium tariffs to be WT'O-inconsistent,
have become effectively unenforceable. Even the US financial contribution to the
WTO’s budget is still pending. The resulting vacuum has emboldened members to
disregard WTO rules without fear of binding consequences, including in connection
with the 2025 reciprocal tariffs.

The fragility of domestic legal checks has also enabled the expansion of unilateral
trade measures. The NEA’s evolution from allowing termination by concurrent
resolution to requiring a joint resolution subject to presidential veto has made it
extremely difficult for Congress to unwind national emergencies. As a result,
emergencies declared under the International Emergency Economic Powers Act
(IEEPA) routinely persist for years or decades. Because major sanctions
programmes and asset blocks depend on the continued existence of these
emergencies, presidents have substantial incentives to sustain them. The scope of
IEEPAs savings clause, and its interaction with broader sanctions and tariff
programmes, further complicates termination, contributing to a structural imbalance
in executive-legislative authority over economic emergencies.

The WTO has long struggled with stalled negotiations, the rise of regional and
bilateral trade agreements, and increasing protectionism among major economies.
More fundamentally, the multilateral regime designed to discipline border measures
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has become misaligned with a global economy dominated by multinational firms,
vertically fragmented production networks, and state-supported lead firms that
shape trade flows through private governance. These realities lie largely outside the
WTO?’s regulatory ambit.

In this broader context, the Trump tariff actions are both symptomatic of and
catalytic to systemic breakdown. They underscore the limitations of the existing
multilateral framework, highlight unresolved tensions between trade rules and
national security authorities, and expose the fragility of a system premised on
institutional reciprocity at a moment when major powers increasingly favour
unilateralism. The cumulative effect is an accelerating shift away from a predictable,
rules-based order toward a world characterised by fragmented bilateralism, legal
ambiguity, and strategic trade interventions.

The 2025 measures thus, represent a de facto expansion of IEEPA’s field of
application, with consequences for the separation of powers, international trade
governance, and domestic economic policy. Whether this transformation endures
will depend on several contingencies: (i) how the Supreme Court construes IEEPA
and the major-questions/non-delegation thresholds; (ii) whether Congtess opts to
legislate clearer limits on IEEPA or to enact affirmative tariff authorities; and (iii)
how trade partners respond diplomatically and through international fora such as
the WTO. Each of these responses will shape whether IEEPA remains primarily a
tool of targeted sanctions and export control, or whether it becomes
institutionalised as an emergency route for tariff imposition.



